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ABSTRACT 



This report examines the role of the college dean or 
department head in relation to legal issues in higher education. The first 
section offers principles of the law, the courts, and counsel. It addresses 
types of legal issues, internal and external sources of the law, deference to 
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job, and dismissal and retirement of faculty and staff. Student issues in the 
academic setting is the focus of section 3, which examines contract, 
consumerism, and citizenship; misconduct and discipline; admissions and 
access; students' records; expression, organizations, and publications; and 
institutional liability. The final section is about regulation and oversight 
in the school and department. Specifically addressed are copyrights, 
trademarks, and patent law; openness and disclosure; family and medical 
leave; research and teaching; taxation and fundraising; and accreditation. 
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The deans and chairs who direct academic programs at uni- 
versities, colleges, and community colleges frequently must 
address issues that raise legal questions. It is difficult to 
name a program or a service in higher education that does 
not intersect with the law in some way. The academic ad- 
ministrator must develop the skills needed to recognize the 
legal issues that invariably shape the policies and decisions 
made in a school or department. And deans and chairs must 
understand the resources available to assist them in resolv- 
ing these issues, particularly when to call for legal advice 

What Legal Issues Might Arise for Deans and Chairs? 

A variety of legal issues are likely to arise in university and 
college schools and departments. The most common ones 
involve contract and tort matters for staff and students, con- 
stitutional or statutory due process and equal protection, 
free expression, and external regulation in areas such as 
immigration and copyrights. The sources of the law that 
go\ern these issues are also numerous, ranging from the 
I'.S. Constitution and the constitutions of the stales, to slate 
and federal legislation and administrative rule making, to 
judicial decisions made at all levels, to institutional rules and 
regulations, to institutional custom and practice. 

Does the Legal Community Defer to 
Academic Decision Making? 

Common across all types of legal issues, sources of law. and 
institutions is a traditional legislative and judicial deference 
to academic decision making. Though this traditional defer- 
ence has eroded over time, it remains pronounced across 
higher educ ation, but despite the considerable* autonomy 
the law has customarily afforded higher education, it treats 
public and private institutions differently, and it applies dif- 
ferent rules to religious and secular universities and colleges. 
In particular, public institutions are subject to constitutional 
provisions. 

What Are the Roles of Institutional Counsel and 
Academic Deans and Chairs? 

Academic administrators must not only know what the law is. 
but also understand the roles of counsel and the procedural 
contexts within which law yers work. Deans and c hairs fre- 
quently work with attorneys, both those retained by the* insti- 






union and those hired in a personal capacity. These lawyers 
perform a variety of functions, and they owe their loyalty to 
different institutional clients at different times. One factor is 
relatively constant, however: Information exchanged between 
counsel and client is privileged and cannot be divulged. 

Also of interest to academic administrators are the actual 
process of litigation — from complaint and answer, to discov- 
ery and trial (or settlement), to decision and remedy — and 
the issues of authority and delegation that determine w hether 
individuals or institutions will be held liable. 

What Issues Do Academic Administrators Face Daily? 

The essence of the relationship betw een employers and 
employees is the employment contract, whether within the 
context of one-on-one bargaining betw een two parties or as 
part of a broader collective bargaining agreement. Closely 
related to employment contracts are decisions about hiring 
and promotion, each of which raises issues of equal protec- 
tion and due process, particularly given constitutional provi- 
sions and statutory protections under the antidiscrimination 
laws. Moreover, these same issues commonly arise in mat- 
ters of reappointment, tenure, promotion, and the dismissal 
and retirement of tenured faculty and staff. Affirmative ac- 
tion frequently plays a role in the employment relationship. 

Academic* administrators must keep in mind several veiy 
practical concerns in hiring and promoting faculty and stall: 
avoiding inappropriate questions during the interview, re- 
specting individual privacy rights, and following immigration 
laws. Deans and chairs must also understand and respect 
faculty members* right of academic freedom while* still eval- 
uating faculty performance, taking action w hen it is insuffi- 
cient. and investigating and perhaps punishing misconduct 
by employees, such as sexual harassment. 

Courts increasingly decide case’s involving students using 
implied contract theories, having moved from the* traditional 
doc trine of in loco parentis. Institutions are no longer neces- 
sarily assumed to have a parental-type relationship with stu- 
dents. Stuelents are viewed as consumers with reasonable 
expectations of institutions lor programs and services. In ad- 
dition. although the* traditional deference to academic dec i- 
sion making persists, courts arc* ever more* willing to inter- 
vene in campus disciplinary actions involving both academic 
concerns and disciplinary matters. Typically, tlu* key ques- 




lion in disciplinary matters is due process: Mow much notice 
and how much process is a student entitled to in a given 
situation? 

Similarly, although courts continue to afford broad discre- 
tion to academic administrators in the area of admissions, in- 
stitutions may be held in violation of the antidiscrimination 
laws and Equal Protection Clause of the l\S. Constitution 
when they act in a discriminatory manner, including in the 
emerging area of disability. Immigration law is also a common 
issue in admissions. Deans and chairs must also be aware of 
legislation that governs the confidentiality of students* records, 
as well as constitutional provisions that protect the right of 
students to organize and express themselves. Finally, negli- 
gence-based institutional liability involving students is a criti- 
cal concern for academic administrators. 

Several state and federal regulations have a substantial 
effect on administrative decisions for schools and depart- 
ments. particularly those addressing intellectual property, 
open meetings, family and medical leave, funded research, 
and taxation. Similarly, schools and departments arc typi- 
cally heavily involved in accreditation coordinated by priv ate 
associations that serve a quasi-regulatory function. 

The Academic Administrator and the Lair includes an 
extensive list of references that provide more detailed analy- 
sis of particular topics. In no way is the report intended to be 
a substitute for sound legal advice, nor can it answer all legal 
questions a dean or chair might have. It does provide the 
background needed to better understand the complex rela- 
tionships between the law and the administration of aca- 
demic services and programs in postsecondary education. 
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FOREWORD 

In many ways, higher education institutions have remained 
protected from the onslaught of lawsuits prevalent in so 
many sectors of our society. Nevertheless, college and uni- 
versity administrators need to become concerned about the 
steady erosion of the traditional protections against law suits 
that institutions have relied on. 

Structural changes, such as the breakdown of traditional 
selection and acculturation processes, greater recognition of 
constitutional and contractual rights, the decline of career 
mobility for faculty, a greater array of service functions for 
higher education institutions, the increase in both external and 
internal regulation, and the technology revolution, have con- 
tributed to colleges' and universities' increased involvement in 
litigation. Accordingly, many campuses are refining their cam- 
pus affirmative action, sexual harassment, disciplinary, tech- 
nology. due process, discrimination, and athletics policies as 
new cases reshape our understanding of these areas of law. 

I ligher education professionals need to understand the 
impact of this growing litigious environment on their roles. 
They need to learn how to handle a grow ing number of 
legal dilemmas. Institutions need to consider whether their 
rules and policies adequately minimize their legal exposure 
in areas such as scope of employment, nongovernmental 
functions, foundations and related activities, cost of defense, 
out-of-state activities, and liability insurance. Deans and de- 
partment chairs are the ones most often on the front line, 
with responsibility for legal issues surrounding employment 
relationships, students, and research, and for school and 
departmental issues such as accreditation and copyrights. 
Deans’ and department chairs' administrative activities must 
be examined and considered daily in the context of legal 
issues that might be related. A handbook from human re- 
sources personnel or even from legal counsel will not ade- 
quatelv prepare an academic administrator for this job. 

Thankfully. The Academic Administrator and the l.au\ by 
|. Douglas Toma and Richard L. Palm, assists by providing 
the context needed to address these important concerns. 
Moreover, it fills the information gap between a handbook 
from legal counsel and legal textbooks, providing a more 
generalized, nonlcgalese disc ussion and offering a broad 
understanding of die complex legal situation facing higher 
education institutions. 
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'Foma and Palm, both assistant professors of higher educa- 
tion at the I'niversiry of Missouri-Kansas City. have synthe- 
sized the key literature relevant to legal issues that academic 
administrators encounter daily. They introduce basic legal 
principles and interpret the judicial process. One of the most 
important lessons embedded in 7 he Academic Administrator 
and (be Laic is that deans and chairs must become aware of 
the legal implications of an issue. Moreover, once they dis- 
cover an issue, they must know how to work effectively with 
legal counsel. The authors' goal of having academic adminis- 
trators become active participants in resolving legal issues and 
implementing preventive legal strategies is particularly impor- 
tant in an environment of growing liligiousness. 

' (be Academic Adniinistratur and the Laic examines legal 
issues and how they vary by institutional type and institu- 
tional context. It offers specific information for church- 
affiliated institutions, public institutions, and private institu- 
tions. It also sheds light on timely issues such as affirmative 
action, the Americans with Disabilities Act. post-tenure re- 
view. and immigration, all of which are discussed elsewhere 
from a mostly philosophical perspective but also have im- 
portant legal and practical implications. 

The scrutiny of employment issues is critical at this time, 
when faculty members' mobility has declined and litigation is 
increasing steadily. Toma and Palm's report is a helpful sup- 
plement to a previous monograph in the ASHP-HRIC Report 
series. '/'enure. /’roniofion. and Kea/>/)ointnien/ (vol, i t. no. 

1). which details the history of tenure, the development of 
faculty employment contracts, constitutional rights in employ- 
ment. discrimination in employment, and peer review. 

Legal issues will only become more prevalent and more 
complex. Toma and Palm’s report will help administrators, 
especially academic leaders, to become more aware of the 
ways that a legal perspective can enhance their effectiv eness 
and their accountability as agents of the institution. Astute 
academic leaders will value the synthesis and analysis of im- 
portant legal issues contained in The Academic Adniinistratur 
and the /.air. 

AdriannaJ. Kezar 

Series ITlitor. 

Assistant Professor ol Higher Hducalion. and 
Director. I'.RIC. Clearinghouse on Higher I’dtication 
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INTRODUCTION 



A multitude of legal issues commonly involve chairs of de- 
partments and div isions, and deans of colleges and schools 
at American universities, colleges, and community colleges. 
We have three main purposes for exploring these issues 
through what scholars have written about them. 

Hirst is to provide academic administrators with the gen- 
eral background necessary to recognize legal issues when 
they emerge on campus and to develop an appreciation of 
the resources — whether the books, chapters, articles, and 
papers synthesized in this report or the legal counsel em- 
ployed or retained by all institutions — available to assist 
them in attempts to resolve the problems. 

Second is to encourage academic administrators io be ac- 
tive participants in resolving legal issues that arise at a school 
or in a department. Being somewhat familiar with the essen- 
tials of the law — the terminology, procedures, and doctrines — 
affords the academic administrator the background necessary 
to be an active consumer of legal advice, whether dissemi- 
nated through writings or imparted by counsel. Our goal is to 
afford practicing administrators not only the background to 
recognize legal issues when they emerge on campus, but also 
the competence and confidence to engage in sophisticated 
discussions about them with counsel and colleagues. 

Third is to prompt academic administrators to consider 
and implement preventive law strategics. Potential legal 
ramifications should be a factor to consider in making deci- 
sions within academic units. In other words, the best way to 
address legal concerns is to anticipate, and thus possibly 
avoid, legal action. The successful dean or chair should un- 
derstand the law sufficiently to craft policies that wiil avoid 
litigation to the extent possible. But academic administrators 
should also know enough to recognize that being called into 
court is quite often a part of their job and that the potenii.il 
for legal action should not become something that causes 
paralvsis in taking necessary action. 

The focus of this report is on legal issues affecting schools 
or departments at higher education institutions. Although we 
discuss student issues, a broader literature is available on legal 
issues in student affairs administration outside the context of 
tlie academic unit. I or instance, issues involving search and 
seizure in resilience halls are tvpically outside the responsibil- 
ity of chairs and cleans. The topics that are covered in this 
report involving students — admissions, student programs, first 
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Amendment issues — regularly, or at least sometimes, cross the 
desks of cleans and chairs. 

Similarly, we cover personnel issues involving faculty and 
other employees and address external regulation and over- 
sight. but we do not highlight topics — or the technical as- 
pects of topics — that are not typically within the scope of 
deans' and chairs' duties. Deans and chairs need to he aware 
of these topics — hiring, academic freedom, promotion and 
tenure, discipline and dismissal, open meetings and records 
acts, copyrights, cost recovery, selling and purchasing* — but 
need not always be expert in the intricacies of these matters. 
Instead, academic administrators need to know which admin- 
istrators on campus — in student affairs or human resources, 
for example — have appropriate expertise and when to turn 
to them with questions. They need to know when to consult 
the institution s legal counsel, retained to develop a deep 
understanding of the legal issues that frequently occur in 
higher education. Still, deans and chairs may often have to 
interpret and approve procedures that can deeply affect prac- 
tices in areas like hiring, promotion, and tenure that often 
involve legal issues. Thus, the intention here is to provide the 
background that deans and chairs require to recognize po- 
tential legal problems — before they arise and as they arise* — 
and the ability needed to ask the appropriate experts on 
campus the right questions in an attempt to resolve them. 

Academic administrators are fortunate that they have sev- 
eral excellent sources of information av ailable on higher 
education law. The most comprehensive text on the topic is 
The l.d ir of I ligher lulncation ( Kaplin and Lee 199s). which 
explores the entire range of issues in higher education law. 
Another important resource is 'Ihe Lair and / libber Education 
(Olivas 199"’). which contains edited court decisions illustrat- 
ing the issues occurring within higher education interspersed 
with commentary. Robert Hendrickson annually reviews de- 
velopments in higher education law in Yearbook of Ed uca- 
l ion Lana Russo 1990). finally, sev eral newsletters available 
bv subscription provide monthly, bimonthly, or quarterly 
updates on current developments in higher education law . 
explaining current cases decided in the courts and theit po- 
tential application and impact on campus. 

A line scholarly journal. Journal of College and I'uirersily 
lair, carries articles on current issues in higher education 
law and publishes an annual rev iew of changes. Articles in 



14 






th {.'Journal, typically found in law libraries and the offices 
of institutional counsel, generally walk a line between the- 
ory* and practical advice. Similarly, law reviews — journals 
edited by law students that include theory-focused articles 
by both law students and legal scholars — and education 
journals collected in the HRIC database routinely publish 
articles related to legal issues at universities, colleges, and 
community' colleges. Articles on law in education journals 
are generally more user-friendly and for nonlawyers than 
articles in law reviews. 

Finally, several national organizations — the National As- 
sociation of College and I’niversity Attorneys (XACl’A). the 
College and I niversity Personnel Association (Cl'PA). the 
National Association of Student Personnel Administrators 
(NASPA). the American 0)1 lege Personnel Association (ACPA). 
for example — disseminate updates on legal issues of note to 
academic administrators. These organizations also periodically 
produce monographs or edited collections covering specific 
issues in higher education law. Such publications generally 
lake a practical approach to legal issues and are usually writ- 
ten for the nonlawyer. Fach of these associations has an 
Internet site that includes a list of its publications. 
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THE LAW, THE COURTS, AND COUNSEL 



The academic administrator is likely to have a variety of types 
of legal issues cross his or her desk, which may lx? grounded 
in contract or tort, constitution or statute, or any number of 
other bases. The sources of the law's that govern these issues 
are also numerous, ranging from the l\S. Constitution and 
the state constitutions, to state and federal legislation and 
administrative rule making, to judicial decisions made at all 
levels, to institutional rules and regulations, to institutional 
custom and practice. Common across these types of legal 
issues and sources of law. and across different types of insti- 
tutions. is a traditional legislative and judicial deference to 
academic decision making. Though this traditional deference 
has eroded over time, it remains pronounced across higher 
education. Although the law has customarily afforded higher 
education considerable autonomy, it treats public and private 
institutions differently, and it applies different rules to reli- 
gious and secular universities and colleges; that is. public 
institutions are subject to constitutional provisions. 

Academic administrators must not only know what the law 
is, but also understand the roles of counsel and the procedural 
contexts within which lawyers work. Deans and chairs fre- 
quently work with attorneys, both those retained by the insti- 
tution and those hired by the academic administrator in a 
personal capacity. These lawyers perform a variety of func- 
tions, and campus counsel owe their loyalty to different clients 
within the institution at different times. One fact is relatively 
constant, however: Information exchanged in the course of 
the relationship between counsel and client is privileged. Also 
ol interest to academic administrators are the actual process of 
litigation — from complaint and answer, through discovery and 
trial (or settlement), to decision and remedies — and the issues 
of authority and delegation that determine whether individuals 
or institutions will be held liable. 

Types of Legal Issues 

Several types of legal issues commonly require the attention 
of academic administrators — contractual issues (often invok - 
ing personnel matters, but also connected with complaints by 
students), tort issues, constitutional concerns such as equal 
protection, due process, or free* expression, and administra- 
tive rules and regulations. 

Contractual issues are among the most common legal 
issues that deans and chairs confront. A contract imohes a 
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set of promise that create a duty of performance under the 
law and the right to a legal remedy when they are breached. 
Personnel issues often revolve around interpretations of an 
employment contract. Matters involving employment are 
often heated and are sometimes concerns of great magni- 
tude. as in disputes between faculty and institutions over the 
denial of tenure or outright dismissal. Kmployee grievance 
and arbitration procedures, as well as issues involving em- 
ployee benefits, are also contractual in nature. Such issues 
are incorporated into individual contracts — either as direct 
provisions or by reference as general institutional rules and 
regulations — or are included in collective bargaining agree- 
ments that structure the employment relationship for entire 
groups of employees. And many actions brought by stu- 
dents. particularly at private schools, are based in contract 
provisions. These actions rely on the premise that catalogs 
and other materials produced by an institution contain 
promises that the institution must keep. 

Issues in\ oKing toils sometimes arise* lor deans and 
chairs. A ton invokes damage to someone resulting irom the* 
nonperformance a duty by someone else. Torts involve 
duties that are not contractual in nature. They result from ill e 
reasonable expectation by someone that something done by 
the defendant — either some act or some failure to act — will 
not be the proximate cause of some damage incurred by him 
or her. Defamation — an intentional false eommumeation. 
written (libel) or spoken (slander), made In someone to a 
ihitd party that injures the reputation or good name oi an- 
other — is one example ot misconduct by an employee of the 
school or department that would be 1 c lassified as a tort. 

Several constitutional-!} pc issues can originate among 
units in higher education The guarantees under the* Four- 
teenth Amendment to the* l S. (‘(institution of equal pro- 
tection and due* process aie often the basis for a plaintiff's 
allegations of discrimination against public' institutions. The 
theorx underking equal protection is that the go\ eminent 
should not treat smulark situated indi\ iduaU diflerentk . un- 
less it has a \ery good reason to do so. such as aflirmatkc 
action. Due process is protection against the government A 
dc*pri\ ing am indk ideal < »f life*, libertv . < >r pmpertv w it lie >ut 
adequate notice and an adequate hearing. (.< institutional 
pio\ isii >ns pn u ct t against jc t ions h\ the* state*, nu I tiding ( 'If i 
c iaN ol public universities, colleges, and communitv colleges. 
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against the rights of individuals hut do not extend to private 
institutions. In other words, only the state — or a private entity 
acting in the place of the stale — is subject to the provisions 
of the Constitution. 

Several federal statutes aimed at eliminating discrimina- 
tion in areas like employment or admissions — Titles VI! and 
IX. the Americans with Disabilities Act (ADA), the Age Dis- 
crimination in Employment Act (AI)KA) — are founded on 
logic similar to Fourteenth Amendment principles and gener- 
ally apply to both public and private institutions. These 
statutes also frequently govern affirmative action initiatives 
common across institutions or provide individuals with re- 
course in the ev ent of alleged sexual harassment. 

Another set of constitutional-type issues that arise among 
institutional units revolves around the First Amendment prin- 
ciples of protection against undue government interference 
in expression, assembly, and the exercise and establishment 
of religion. Academic freedom — the principle that higher ed- 
ucation faculty should be free to pursue new. controversial 
ideas in their leaching and research (see Olivas 1993) — is 
not directly a First Amendment issue but has some basis in 
First Amendment ideals. Private and public schools alike 
often incorporate principles of equal protection, due pro- 
cess. and free expression into institutional rules and regula- 
tions. The rules thus become binding as contract. Accord- 
ingly. academic freedom is one of several doctrines that 
have both constitutional and contractual foundations. The 
same is true of due process protection extended to indiv id- 
ual students as part of disciplinary actions for academic or 
behavioral misconduct, and the rights of expression and 
assembly afforded to student organizations in institutional 
rules and regulations. 

Issues involv ing the concepts of vagueness and over- 
breadth sometime occur on campus. These concepts relied 
the constitutional principle that rules and regulations crafted 
by the stale must be capable of being readily understood by 
people (vagueness) and not be so broad as to include an 
overabundance of possible situations to w hich they apply 
(overbreadth ). 

Finally, administrative rules and regulations that originate 
w ith federal, state, and loeal governments often intersect 
w ith the* administration of academic units. Immigration law 
is often relevant to the employment of international lacultv. 
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staff, and students. Other administrative-type issues — copy- 
rights. open records, animal rights, taxation, for example — 
also arise in schools and departments. 

Internal and External Sources of the Law 

The law does not have a single source hut instead is derived 
from several The first source is federal and state constitu- 
tions. foundations of our most basic rights. The First Amend- 
ment freedoms in the I’.S. Constitution — speech, assembly, 
press, religion — and the due process and equal protection 
guaranteed by the Fourteenth Amendment are the constitu- 
tional provisions that most often intersect with unit and insti- 
tutional administration at colleges and universities. Other 
constitutional provisions, such as the Fourth Amendment 
(no .unlawful search and seizure) and the Fifth Amendment 
(cannot compel testimony against oneself), are often rele- 
vant in student affairs administration, particularly in resi- 
dence life, but less often are a matter for deans and chairs. 
These constitutional rights are the paramount legal authority: 
all provisions from other sources that conflict with the I’.S. 
Constitution are invalid. The job of the l\S. Supreme Court 
is to make such determinations. Finally, the constitutions of 
each of the SO states contain provisions parallel to the I'.S. 
Constitution, which sometimes provide individuals with 
even stronger protection than the I'.S. Constitution. 

The law is also a product of federal and state legislation. 
Federal statutes include antidiscrimination legislation, the 
Copyright Act. and the Internal Revenue Code. Slate statutes 
include.* workers compensation laws, commercial codes, and 
legislation creating public universities. Moreover, legislation 
creates administrative agencies that determine what the law 
is. Federal agencies like the Equal Employment Opportunity 
Commission (FF.OO and the National Labor Relations Board 
(M.RB) make rules and regulations under which institutions 
and their administrators must operate. The determinations of 
these agencies are binding as statutes and review-able in 
courts. In addition to rule making, these agencies also en- 
gage in adjudication Slate public service commissions or 
state civil sen it e commissions serve a similar function. \l- 
tbougb institutions must also abide by certain local ortli 
nances — zoning, (or instance — and foreign anti international 
law. tliev rarelv are concerns nl deans and chairs (C. (iteen* 
leaf B>Ns> 





Over time, a body of judicial interpretations — the state 
and federal common law — has evolved as another source of 
the law. The common law is based on the concept of prece- 
dent. which guides courts in deciding cases before them by 
reference to previous decisions on similar issues. Thus, indi- 
viduals can better predict what courts will do. Much of the 
law in certain areas — contracts, tons, agencies — is the prod- 
uct of these judicial decisions. Courts also interpret constitu- 
tions. legislative statutes, administrative regulations, and 
municipal ordinances. Although prior judicial decisions from 
other jurisdictions can be instructive to courts, precedents 
have a binding effect only in the jurisdiction where the case 
was heard. 

The rules and regulations under which deans and chairs 
must operate are also derived by institutions themselves. 
These institutional rules and regulations might be the prod- 
uct of governing boards, or they might be administrative 
decisions. Adjudicatory bodies, such as grievance commit- 
tees or student judiciaries, also make decisions that create a 
type of law specific to the institution. The same is true of 
contracts — written or implied binding legal arrangements 
between two or more parties — entered into by institutions. 

Finally, established, but not necessarily written, practices 
and understandings within a particular institution — academic 
custom and usage — constitute a sort of campus common law 
that defines what members of the academic community ex- 
pect of each other and the institution itself. Academic cus- 
tom and usage is important as a supplement to contractual 
and other 'official'* understandings (Kaplin and Lee 199S). 

Deference to Academic and Behavioral Decisions 

The judiciary's traditional stance has been that higher educa- 
tion is a unique enterprise that should regulate itself, based 
on tradition and consensus. Over the years, courts customarjb 
lu\c delerred to the* academic judgment <>1 institutions, avoid- 
ing e.xtensiw regulation and allowing few official channels 
through which potential plaintiffs could challenge institutional 
authority (Kaplin and Lev 199S; Sacken 1992). In Stnvzv r. 
Ac//* Hampshire ( 19S~>, the I’.S. Supreme Court echoed this 
tradition, staling that institutions should have the autonomy to 
determine who should teach, what they may leach, how thev 
should teach it. and who should be admitted to sttuh it 
(Araujo luoo; V brown 1990). (otitis ha\e long embraced the 
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philosophy that, given the unique nature of the academic 
milieu, educators were better situated than judges and juries 
to make academic decisions (Leas 1991). Courts traditionally, 
however, have been less willing to defer to institutions ot. 
purely behavioral issues, an area where they view themselves 
as having ample expertise. Still, disciplinary cases in academe 
invok ing some sort of misbehavior are rarely disconnected 
from academic concerns — plagiarism by students is both a 
behavioral problem and an academic problem, for instance — 
so judicial deference has remained widespread. 

Judicial deference based on academic expertise and insti- 
tutional uniqueness traditionally has been complemented by 
the doctrine of governmental immunity. I'nder this principle, 
individuals could not bring certain types of actions against 
the slate unless the state had already waived its immunity. 
Private institutions traditionally enjoyed a parallel protection 
under the doctrine of charitable immunity. Although most 
states have heavily restricted or abrogated charitable immu- 
nity in recent years, the concept relieved charitable institu- 
tions of tort liability while it was recognized. Similarly, the 
doctrine of governmental immunity has been w eakened in 
recent years with the inclusion of more types of actions as 
exceptions to the traditional doctrine. 

Similarly, the traditional judicial deference to academic 
decisions has eroded in recent years as the result of a com- 
bination of structural changes in American higher education 
and the emergence of new forums for raising legal chal- 
lenges and new legal requirements on institutions. Some of 
these new forums and new requirements are the result of 
the federal government s greater direct involvement in 
higher education. One prominent area of increased govern- 
ment imolvement in the conduct of a university has been 
though the enforcement of the civil rights legislation of the 
past three decades, judicial scrutiny of employment and 
admissions practices on campuses has somewhat replaced 
the traditional judicial deference to academic decisions 
(burnell and Matthews 19.S2). The legislation has often af- 
forded potential plaintiffs in discrimination actions not only 
forums in which to be heard, but also realistic standards 
upon whic h to argue and remedies through which to be 
compensated. In other words, potential plaintiffs c an get 
into court and have a real chance of winning and collecting 
damages. In much the same way. the rise of collective bar- 





gaining has increased outside' involvement in internal cam- 
pus affairs. 

The number of federal and state regulations applicable to 
universities and colleges has increased markedly, and many of 
them involve outside scrutiny of some administrative decisions 
(Y. Brown 1990: C. Greenleaf 1985): an example of enhanced 
regulation is in the area of access for people with disabilities. 

Finally, though non judicial in nature, external scrutiny and 
control have also increased, particularly for public institutions, 
with the rise of sometimes powerful coordinating boards for 
higher education in most states (V. Brown 1990). 

Structural changes have also increased the involvement of 
colleges and universities in litigation. As the scale and com- 
plexity of individual institutions have increased, consensus 
has been more difficult to achieve and the courts have come 
to take a more active toie in resolving the inevitable dis- 
putes (Kaplin and Lee 1995). Several factors have led to this 
state of affairs: 

• Traditional processes of selection and acculturation have 
broken down as institutions have become more egalitarian 
and democratic and students and faculty have become in- 
creasingly diverse and demanding (Burnett and Matthews 
1982). 

• Giv en an increasing concern for reducing arbitrary deci- 
sion making and recognizing constitutional and contrac- 
tual rights, society has become more litigious, more fre- 
quently attempting to avail themselves of the courts to 
settle disputes (Burnett and Matthews 1982; Cloud 1992). 

The qualitative judgments that traditionally have been the 
hallmark of life in academe are exactly the type of deci- 
sions that have come to prompt litigation involving em- 
ployment from faculty and legal challenges from students 
( C . Greenleaf 1985). 

• The stakes in higher education have risen as the mobility 
of faculty has declined, prov iding incentives for disap- 
pointed faculty to vigorously challenge* negative decisions 
about tenure and promotion instead ol simply leaving for 
another institution. Similarly, students have come to ex- 
pect more of institutions as costs have increased and em- 
ployment markets tightened. 

• Institutions have taken on a greater array ol service func- 
tions over lime — from increasing commitments to resi 
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donee life to providing more counseling and remedial 
education — increasing the number of possible incidents 
giving rise to legal problems. In addition, students have 
come to expect more freedom in residence life, but insti- 
tutions continue to be held legally responsible for their 
actions in many cases (C. Greenleaf 1985). 

• Several new settings have emerged in higher education — 
community colleges, technical institutes, distance learn- 
ing. international programs — and each has raised a dis- 
tinctive set of legal issues.. 

• Both external regulations (e.g.. regulation of human and 
animal subjects) and institutional self- regulation (e.g.. 
formal grievance procedures) have increased, as have 
external demands for greater accountability. Institutions 
have also become more closely tied to the world outside 
academe through grants and other relationships with 
corporations and the federal government, and through 
direct federal aid. 

• As institutions have adapted to various national and 
global trends — the technological revolution, international- 
ization. concerns about personal security — their position 
relative to the law has evolved accordingly. 

Although higher education may not enjoy the same legal 
autonomy it once did. colleges and universities continue to 
enjoy great independence. Statutes and constitutions have 
delegated broad pow ers to colleges and universities, and 
institutions still have w ide discretion to exercise those pow- 
ers. provided they conform with the standards of public law, 
good faith, and individual rights (Leslie 1986). I'nder many 
circumstances, courts continue to defer to the judgment of 
academic institutions on academic decisions. They continue 
to recognize the uniqueness of higher education as w ell as 
the expertise of academic administrators in making decisions 
on academic matters <Y. Brown 1990). After all. few other 
societal organizations have anything resembling professional 
peer review or \oluntary accreditation. The change has come 
in the courts’ w illingncss to actually hear and decide matters 
imolving administrative discretion in academic matters. 

The Distinction between Public and Private Institutions 

Pri\ate and public institutions arc treated dilferently under 
the law. Although private institutions have always been 
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chartered by the state and typically receive some public 
money, they have long been protected from certain types of 
governmental control. Nevertheless, the federal government 
in recent years has increasingly applied its regulations to 
private and public institutions alike. 

Perhaps the main difference between priv ate and public 
institutions is that private universities and colleges and their 
officers are not fully subject to the conditions of the I’.S. Con- 
stitution. The Bill of Rights applies only to the state's acting 
against individuals, with the term "the state shall not ..." 
recurring throughout the amendments. Public institutions are 
state actors and therefore are subject to the provisions. 

The concept of state action determines whether courts 
will view a private institution as sufficiently “public” to make 
it subject to the provisions of the l\S. Constitution. In deter- 
mining whether an action that is the subject of a complaint 
constitutes “state action." courts will assess whether a suffi- 
ciently close nexus exists between the state and the chal- 
lenged action. In other words, can the action by a so-called 
private entity be as fairly treated as that of the state itself? 
State action exists when there is no practical distinction be- 
tween the questioned action and something that is usually 
done by the government itself. Three approaches have 
emerged for attributing state action to an ostensibly private 
entity, such as a private college (Kaplin and Lee 199 S). Ac- 
tions become state action — and thus subject to constitutional 
constraints — when the private entity: 

• Acts as an agent of government in performing a particular 
task delegated to it (the delegated powers theory): 

• Performs a function that is generally considered to be the 
responsibility of the government (the public function 
theory): or 

• Obtains substantial resources, prestige, or encouragement 
from its involvement with government (the government 
contacts theorv). 

Kvcn though the I'.S. Constitution does not apply to pri- 
vate institutions, other sources of individual rights resem- 
bling those in the Constitution are available to students and 
employees at private institutions One is the antidiscrimina 
lion laws, which typically apply regardless of whether an 
institution accepts public money. Several of these statutes 
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include provisions that allow lor the recovery of damages by 
successful plaintiffs. Another potential source of protection is 
contract law. And a third source of individual rights can be 
found in many state constitutions, which often offer greater 
protection than the l*.S. Constitution. 

Many private institutions also are religious in nature, giving 
rise to potential First Amendment concerns. The First Amend- 
ment offers two protections to religious institutions: the Hs- 
tablishment Clause, which mandates that the state shall not 
sponsor any given religion, and the Free Kxercise Clause, 
which prohibits the state from interfering with the practice of 
any religion. Neither clause is absolute. Religious universities 
and colleges can receive public support for nonreligious ends, 
such as building a residence hall or conducting scientific re- 
search. without offending the Hstablishment Clause. The ihree- 
part test for violation of that clause involves whether any gov- 
ernmental action has a secular legislative purpose, whether 
the action advances or inhibits religion (it should do neither), 
and whether the legislation fosters excessive governmental 
entanglement with religion (it should not) (kaplin and Lee 
1WS). In certain situations, the government can deny federal 
support, particularly to institutions that discriminate, without 
encountering a problem with the lave Fxercise Clause. For 
example, the decision of the I'.S. Supreme Court in fiat) Junes 
/ nitvrsilyr. I t tiled Stales ( I9H3> upheld the denial of federal 
government funding to an institution based on its racially 
restrictive policies on dating and marriage, even though the 
policies were based on religious doctrine. 

The Attorney-Client Relationship 

Three principal models exist for organizing the provision of 
legal services at colleges and universities (Kaplin and Lee 
199S). The first is in-house counsel. Larger private institutions, 
as w ell as some* public ones, often retain a stall of lawyers 
who perform general legal work for the institution and dele- 
gate* more specialized or complex work to law linns that 
work under the general oversight of the campus counsel 
< bickel IW t). The second. often seen at smaller schools, is 
for the* institution to retain a law firm that specializes in higher 
education law to represent it. The third, involv ing public insti- 
tutions. includes arrangements w ith systemwide* attorneys or 
the education division ol the* state attorney general's ol'fiee to 
proviele legal eounsei ( Uosut anel \\i oelwarel l ( ) ( )0). 




TIk* roles of universitv counsel are varied; thev sene as: 



• Adv iser-counselor, participating on committees and coun- 
cils to guide administrative decisions clear of potential 
legal problems; 

• Kducator-mediator, explaining legal procedures and re- 
quirements to often disagreeing members of the univer- 
sity community: 

• Manager-administrator, managing professional and sup- 
port staff and directing the operations of the office and 
activities of outside counsel: 

• Drafter of documents and reviewer of documents drafted 
by others; 

• Litigator in a variety of adjudicatory venues, both on and 
off campus: and 

• Spokesperson to regulatory agencies, accrediting assoc ia- 
tions. and the media on legal matters involving the uni- 
versity ( Da a ne I9*SS). 

In these multiple roles, institutions should have several 
expectations of counsel: loyalty to the institution, familiarity 
with the sjx’cial nature of academic institutions, full participa- 
tion in campus policy-making councils, service as the con- 
science of the institution, skepticism when the administration 
reviews major issues, and the anticipation and resolution of 
conllicts that arise (O'Neil 1993). It is important to remember, 
however, that counsel serve in more of an adv isory role than 
one focused on making policy decisions (Nickel 199 t). 

Another basic expectation of ail attorneys is that informa- 
tion communicated to them by any client will remain confi- 
dential. The attorney-client privilege forbids an attorney 
from know ingly revealing to anyone information exchanged 
in the course of representing a client. It also prevents any- 
one from compelling the attorney to reveal the* information 
during discovery within the context of litigation. The same 
protections apply to any material that the* attorney produces 
related to the representation of a client. Tlu* exception to the.* 
general rule- of conlklentiality is when it is the client's inten- 
tion to commit a serious crime or fraudulent act and dissem- 
inating the information is necessary to prevent violation of 
the law ( Drinan 1993). 

One complication in the* attorney -client relationship at 
colleges or universities is that it is not alwavs clear who is 
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the client (Nickel 199-t: O’Neil 1993). Often, counsel may 
serve several clients concurrently: the governing board, the 
stale attorney general, the administration, the faculty, nonad- 
ministrative persons or groups, groups associated with the 
institution (independent alumni groups, for example), and 
the legal profession itself. Hven though university attorneys 
sen e all of these groups, counsel typically opt to represent 
the interests closest to the entity employing them, whether 
that entity is the institution, the system, or the state. For 
instance, in a dispute between the president and the board, 
the attorney would typically serve the board and inform the 
president accordingly. The president would then need to 
retain independent outside counsel. Similarly, were a faculty 
member to be involved in a conflict with the administra- 
tion — whether the central administration or a dean or 
chair — campus counsel would represent the administration. 

Therefore, the general rule is that when the interests of 
the institution oppose those of an individual staff member, 
faculty member, or administrator (including deans and 
chairs), counsel retained by the university will likely remain 
loyal to the institution and the individual should seek coun- 
sel other than that provided by the institution. W hen univer- 
sity counsel anticipate or recognize such a situation, it is both 
inappropriate and imprudent for him or her to advise the 
individual imolved. When an attorney has been imolved on 
multiple sides of an issue, the resulting conflict of interest 
often disqualifies him or her from serving any side. 

For example, suppose a department chair, fearful of an 
adverse personnel matter, contacts a university attorney, 
who has already conferred with the president, provost, or 
dean about the matter. The attorney can only suggest that 
the chair retain personal counsel (O’Neil 1993). Fven if the 
attorney is unaware of the matter at the time of the call. 'the 
sensible response is to strongly discourage the chair from 
sharing any information with him or her. as any communica- 
tion between counsel and a later adversary might create a 
conflict of interest or a problem of confidentiality. The bot- 
tom line is th.it counsel can advise only one side in a dis- 
pute* imolving multiple institutional actors and that side mav 
not alwavs be the dean of the school or the department 
t hair (O'Neil 1993). The actor farthest removed from the 
locus of control at the institution should seek peisonal coun 
sel in disputes with the institution. 




In addition to the problem of determining where institu- 
tional counsel owe their loyalty, several possible situations 
could represent ethical dilemmas for campus counsel: 

• Campus counsel may be assigned a project that they 
know violates the 1 Constitution or another law. say draft- 
ing a policy aimed at curbing free expression on campus. 

• The lawyer may be asked to take an indefensible position 
in negotiations or litigation. 

• Sometimes the advice of counsel is disregarded, circum- 
vented, or misused, as. for example, when a client, disre- 
garding the advice of counsel, resists accepting a sound 
offer of settlement in pending litigation or decides to 
make a premature or unsound settlement. 

• An institution receives advice from shadow counsel that 
conflicts with that ol the university's attorney (O'Neil 
1993 ). 

In such situations, counsel often must confront ethical issues 
by performing the duties assigned after stating their objec- 
tions. although they have little recourse short of resignation. 

Pretrial and Trial Procedures 

A plaintiff takes the first of many procedural steps in a law- 
suit by filing a complaint against the defendant. The com- 
plaint describes the facts of the situation at issue and pro- 
poses a set of remedies to he imposed upon the defendant 
by the court. The plaintiff not only must file the complaint 
with the court, but also must sene the complaint upon the 
defendant or defendants in the action. I he defendant then 
has a specified number of days to respond by filing a docu- 
ment called an "answer." As a representative of the institu- 
tion. an academic administrator may be served with a com- 
plaint from a plaintiff. The document is time sensitive and 
should be forwarded to the institution s counsel immediately 
Attached to the answer may be* a motion for summary 
judgment. At any point in the pretiial process, and often 
bclnrc it even begins, the defendant can file a motion for 
summarv judgment. In the motion, the defendant concedes 
that even if the facts ihc plaintiff alleges are true, the plain- 
tiff has not staled a valid claim that would entitle him or her 
to relief. In other words, no genuine issue* of material fact 
remains, and the law as applied to tin* remaining lads enti 
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lies ilk* defendant lo relief. If no summary judgment is is- 
sued. (he action proceeds to trial at the conclusion of the set 
pretrial discovery period. Moreover, the defendant may also 
hie a cross-complaint, bringing an action against the plaintiff 
under the same set of facts. 

A potential plaintiff will be denied access to any court that 
does not have jurisdiction over either the subject matter of 
the lawsuit (subject matter jurisdiction) or the person who is 
the subject of the action (personal jurisdiction) (Kaplin and 
Lee 1W>). Questions of jurisdiction are different in federal 
and state courts, federal courts have jurisdiction over federal 
questions — issues of federal statutory or constitutional law — 
as well as diversity actions (between citizens of different 
states). State courts can hear most of what is brought before 
them, even matters from another stale, assuming no provision 
exists for exclusive federal jurisdiction over a matter (as in 
controversies between two states). When appropriate, a de- 
fendant in a stale court action can petition the court to re- 
move appropriate cases to federal court. I'nder the doctrine 
articulated in l nilcd Mine Workers r. (Sibbsi 1%(>). federal 
courts may hear state questions of law along with federal 
cases before them if both cases "derive from a common nu- 
cleus of operative I act" — that is. the* two actions arise out of 
the same facts — and are normally the type of issues heard 
together. Nevertheless, a federal court may decline to hear a 
state law claim it if is a novel or complex question of stale 
law or if the stale claim substantially predominates over the 
federal claim. 

Personal jurisdiction differs from subject matter jurisdiction. 
The theory underlying personal jurisdiction is that courts have 
jurisdiction only over defendants w ho reside in a stale, com- 
mit torts or conduct business there, or consent to be sued 
there. Personal jurisdiction would likely attach to visiting fac- 
ulty from another state working at a university or out-of-state 
students attending classes there. "Long-arm" statutes determine 
whether courts have personal jurisdiction over nonresidents. 

I nder the decision in Wo rldieide I'oiksivagen C nip . r. Wood- 
son ( 1980/. long-arm jurisdiction is based on w hether the de- 
fendant has "minimum contacts' with the state. 

Iwen if there are no jurisdictional issues that prevent ac - 
cess to court, several other situations may cause a court not 
to hear a case 1 t Kaplin and Lee* ibbsc 
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• 1‘nder the abstention doctrine, a federal court will refuse 
to hear a case so that a state court can instead decide the 
case to resolve issues of state law. 

• 'Standing** is the concept that one needs to Ik* the actual 
aggrieved party in order to bring a lawsuit. A variation on 
the requirement for standing is class action litigation. A 
class action involves a large group of litigants having 
common characteristics who band together under the 
representation of a single attorney or law firm to attempt 
to redress a situation typical among them. 

• Mootness — when the passage of time or a change in 
events causes a matter to no longer lx* a controversy' — is 
another barrier to access. For instance, in an action brought 
by a student challenging a determination by an institution 
about some academic requirement for graduation, the stu- 
dent s actual graduation would render the case moot. 

• A statute of limitation might also prevent access. Statutes 
of limitation place time limits on when a plaintiff may 
bring an action. They are different in different states and 
for different kinds of action, though contract issues often 
have a six -year limit and tort eases typically have a three- 
year limit. Statutes of limitation usually run from when a 
claim first accrues or when the potential plaintiff should 
have first noticed the claim, whichever circumstance is 
more reasonable. Certain mechanisms are available to 
delay the statutes running (called "tolling'*) when it is 
reasonable to impose them. 

• All internal administrative remedies should be exhausted 
before a court will allow a plaintiff to bring a lawsuit, but 
courts will make an exception to the exhaustion of reme- 
dies principle when the administrative procedures appear 
to be stacked against the plaintiff so as to render the pro- 
cedure a waste of time. For instance, if the university has 
administrative procedures available regarding a certain type 
of issue, the plaintiff must exhaust them before pursuing 
remedies in the courts. If, however, the plaintiff' would not 
receive a lair hearing under the procedures available, then 
he or she is allowed to move directly to court. 

Once the* plaintif* has access to court, discovery ensues. 

Discovery is the collection ol information In the vaiious 

side's involved in an at lion to clarify the facts and legal is 
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sues involved. The basic principle in discover)' is that it ex- 
tends to any matter that is relevant and not privileged. The 
rules of civil procedure that structure the discover)* process 
to favor litigants' broad and honest sharing of information 
also base mechanisms to punish those who do not act in 
accordance with the intended letter and spirit of the process. 

Three principal means are av ailable to collect information 
during discover)* — depositions, interrogatories, and docu- 
ment requests. Depositions are question-and-answer ses- 
sions between attorneys and those thought to have relevant 
information about the particulars of the case. They are ad- 
versarial in nature — all opposing counsel have the right to 
examine the witness — and are recorded and transcribed by a 
court stenographer. Interrogatories consist of written ques- 
tions from counsel for one side in the litigation to parties on 
the oilier side. When either side employs expert witnesses, 
opposing counsel question them through interrogatories and 
may also choose to lake their depositions based on their 
responses. Document requests, often attached to interrogato- 
ries. are a vehicle to bring relevant files and other materials 
to the attention of opposing counsel. 

In a hypothetical action challenging a negative decision 
about tenure on the basis of discrimination against gender, 
the plaintiff might request depositions tor compel them 
through a subpoena, if necessary) from various administra- 
tors involved in the tenure process, members of the unit's 
and the institution’s tenure committees, and outside experts 
on tenure and gender discrimination. Interrogatories might 
be directed tow ard individuals who could assist in locating 
relevant information in the case, such as the types of files 
that are kept lor tenure applications, and document requests 
might seek production of the contents of those files. The 
defense might also offer expert witnesses and would seek 
their depositions along with that ol the plaintiff. 

Conferences between clients and counsel are an example 
< »1 the loss formal aspects of the discover) process The 
attorney-client privilege pi ec hides information exchanged 
during these discussions from being available to the oppos- 
ing side through discover)'. Any material produced bv coun- 
sel in the context of the* attorney-client relationship (called 
attornev work product') is also privileged, both plaintiils 
and defendants use- the* attornev -client privilege, the attornev 
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work product privilege, or other recognized privileges 
(physician-patient, for instance) to seek to limit the evidence 
to he admitted at trial. In other words, counsel claim privi- 
lege to prevent the production. of information or documents 
as potential evidence that can he used at trial. The device 
used to make these requests to the court to exclude evi- 
dence is called a motion in limine. 

Before trial, a court-mandated mediation conference gen- 
erally is held to encourage settlement out of court. At any 
point in the litigation, it is possible that some or all of the 
litigants will enter into a voluntary settlement agreement. At 
that point, a document called a “decree" is filed with the 
court, thus disposing of the litigation. Settlements often in- 
volve monetary compensation to the plaintiff and an agree- 
ment that the settlement acts to dispose of all potential fu- 
ture claims. Sometimes a stipulation compelling the sides to 
keep the terms of the settlement confidential is included in 
the agreement. In the interests of clearing crowded court 
dockets and saving taxpayers* and litigants* money, judges 
typically push the sides in a lawsuit toward settling claims. 

At the end of a case— after the court has been presented 
with the evidence collected by both sides and has consid- 
ered their arguments in the context of the relevant law — the 
court renders a final judgment. The judgment either dis- 
misses the case or fashions a remedy. After the final judg- 
ment. the losing party may file an appeal within the typically 
short time set by the court rules of the jurisdiction. After that 
dale, the losing side forfeits all subsequent rights to appeal 
the decision. Moreover, the losers cannot simply relitigate 
the same case in a different court, ’file concept of ivs jiuli- 
iY//t/(also known as “claim preclusion”) dictates that claims 
already litigated cannot be heard again. Nor can the losing 
party try to bring the same action in a different state. The 
Full Faith and Credit Clause of the C.S. Constitution requires 
courts to give the same credit to decisions rendered in an- 
other state that it gives to ones in their own state. 

The judgment in a case will inc lude one of three types of 
remedies, and (he court can choose any one or a combination: 

• Money damages include compensatory damages intended 
to compensate the plaintiff for actual damage sullercd as 
a result ol the defendant's actions, / *n uitii v damages are 
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intended to go beyond “making whole” the injury to the 
plaintiff through compensatory damages and punish the 
defendant. 

• Injunctive relief s an order from the court compelling the 
defendant to do something ( nunufateny injunction J or 
not to do something ( prohibitory injunction J. Injunctions 
can be temporary or permanent. Courts will hear petitions 
for temporary injunctions as soon as possible, given their 
usual emergency nature, and will issue the injunction if 
the plaintiff is likely to prevail on the* merits of the action 
when eventually seeking a permanent injunction. 

• Atfonievs fees live available in certain situations, such as 
frivolous lawsuits, and are mandated by statute under the 
civ il rights laws. 

If one does not comply with the relief the court orders, he 
or she can be held in contempt and may be imprisoned or 
fined as punishment or until coerced into compliance. 

Individual or Institutional Liability: 

Authority and Delegation 

Trustees, officers, and administrators at colleges and universi- 
ties can take only those actions or make only those decisions 
for which they have the authority if they wish to avoid per- 
sonal liability. Authority derives from different sources at pub- 
lic and private institutions, but ultimate authority at any institu- 
tion is vested in its governing hoard. Governing boards obtain 
authority directly from the people of a given state, through the 
legislature via statute at public institutions tor through state 
constitution for a few institutions) and through charters and 
articles of incorporation at private schools (Cloud IW2). 

These boards — tailed trustees, regents, visitors, curators, or 
the like — have duties analogous to corporate boards of direc- 
tors. They are responsible for overseeing the overall function- 
ing of the university, not the details ol its daily operation. 

Because the hoard has ultimate authority for the opera- 
tion of the institution, it is often the entity against which 
plaintiffs bring lawsuits. Individual board members, how- 
ever. are shielded from personal liability when institutions 
are held i" he responsible to plaintiffs if there is no: 
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• Nonmanagement (failure to acquire the information nec- 
essary to supervise, or failure to attend meetings where 
policies are considered): or 

• Self-dealing (failure to fully disclose major potential con- 
flicts of interest and unfairness to the institution in a trans- 
action marked by self-interest) (Kaplin and fee 1995; 
Moots 1991). 

Officers and administrators at institutions need authority to 
act: they derive their authority by delegation from the institu- 
tion's governing board. One of the board's most important 
tasks is to appoint a chief executive officer, typically called a 
president or chancellor. The president or chancellor is 
charged with organizing and operating the university, includ- 
ing employing administrators, staff, and faculty. Offic ials and 
administrators at public institutions typically derive their au- 
thority from state administrative procedure acts, state coordi- 
nating hoard regulations, and court decisions. For the institu- 
tion. authority is delegated through job descriptions and 
operational procedures (Cloud 1992). As with boards, those 
employed by the institution are indemnified against personal 
liability for actions taken within their authority. If one does 
not have authority to take a particular action in the name of 
the university, he or she is open to personal liability — 
w hether in a case grounded in negligence, contract, or con- 
stitutional issues — unless the issue of authority is resolved. 
Four types of authority are possible: 

• lix'pix'ss authority is found within the plain meaning of the 
grant of authority. 

• Implied (fntbnrity\> inferred from express authority as 
being necessary for actually exercising express authority. 
In essence, implied authority fills in the* gaps in actual 
authority. Because every situation that might arise in the 
course of a job cannot he anticipated and expressly ad- 
dressed in a job description, implied authority covers 
what is reasonable and necessarv for administrators and 
others to exercise their express authority daily. 

• Apparent enttbnritYi* the case in which one lias no actual 
authority but induces the* reasonable* belief in another 
person that he* or she does. 

• Inherent authority in\ olves implied powers when written 
words would not be sensible*, such as the* power to main- 
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tain proper order, decorum, or discipline over students 

(Cloud 1992; Kaplin and Lee 1995). 

Courts construe authority considering all sources of law — 
particularly the common law, contracts, institutional rules 
and regulations, and custom and usage at an institution — in 
determining whether an individual officer or administrator 
has acted within his or her authority and thus should he 
shielded from personal liability. 

Kven if an officer or administrator exceeds his or her au- 
thority. the act may he made valid under certain circum- 
stances, allowing him or her to escape potential personal 
liability for the consequences of the action — for example, if 
the unauthorized act is subsequently ratified by the govern- 
ing board or in the event of estoppel, which imputes author- 
ity for an action when necessary to protect a plaintiff who 
acted in reasonable reliance on the unauthorized act. In 
other words, courts will not allow someone to escape liabil- 
ity to a plaintiff who acted in reasonable reliance on a given 
representation simply because the person making the repre- 
sentation lacked authority. 

When confronted with tort actions against them, institu- 
tions may also have available traditional defenses such as 
governmental immunity and tort claims acts ( public institu- 
tions) and charitable immunity (private institutions). Govern- 
mental immunity protects only institutions and does not 
protec t an administrator sued in an individual capacity, but 
administrators will likely be protected under the doctrine of 
official immunity if found to be acting within their authority 
in performing a discretionary duty. 

Finally, the Flevenih Amendment to the I '.S. Constitution 
may also provide protection against liability in some cases. 
The Kleventh Amendment asserts that states cannot be sued 
for money damages in federal courts (although they can in 
state courts) unless the state has waived immunity. Public 
officials — including certain college and university boards 
and administrators — sued in their official capacity sometimes 
benefit from Kleventh Amendment protection. Whether or 
not an official is protected is a matter of whether or not a 
public institution is seen as a state entity, that is, whether it 
is an “alter ego" of the state operated by administrators who 
arc* "state" officials. Often, community college officials arc 
not considered alter egos of the state*, because community 






colleges are governed by locally elected boards and raise 
revenue through local tax districts (Cloud 1992; Julian 1995). 
Whether increasing support from nongovernmental sources 
at state-aided institutions will be sufficient to break the alter 
ego connection remains an open question (Julian 1995). 
Another important exception to Eleventh Amendment pro- 
tection is the case when plaintiffs' constitutional rights have 
been violated by state officials. Federal courts will hear such 
cases and will allow plaintiffs to sue officials as individuals 
in certain acts of discrimination. Officials can then be held 
personally liable for monetary damages for intentional viola- 
tions of these constitutional rights (Cloud 1992; Julian 1995). 
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The essence of the relationship between employers and em- 
ployees is the employment contract, whether within the con- 
text of one-on-one bargaining between the parties or as part 
of a collective bargaining agreement. Closely related to the 
employment contract are decisions about hiring and promo- 
tion, each of which raises issues of equal protection and due 
process, given constitutional provisions and statutory' protec- 
tions under the antidiscrimination laws. These same issues 
commonly arise in decisions about reappointment, tenure, 
and promotion, as well as in the setting of the dismissal and 
retirement of tenured faculty and other employees. In addi- 
tion, affirmative action frequently intersects with the employ- 
ment relationship. 

Academic administrators must keep in mind several very 
practical concerns in decisions about hiring and promotion, 
including avoiding inappropriate questions during interv iews, 
respecting an individual’s right to privaev . and following the 
immigration laws. Deans and chairs tiiu^ also understand and 
respect faculty members’ right of academic freedom, while at 
the same time evaluating faculty performance and taking 
action when it is insufficient, and investigating and perhaps 
punishing employee misconduct such as sexual harassment. 

Foundations of the Relationship between 
Employer and Employee 
Contractual relationships 

Employment relationships betw een institutions and employees 
are contractual in nature. The core of the employment contract 
is the express terminology contained in some formal commu- 
nication, whether a simple appointment letter or something 
more complicated (Moll 1995). The actual coni met involves 
much more than formal writing, however (Kaplin and Lee 
1995). At public institutions, certain state statutes and adminis- 
trative regulations are understood to be part of the contract. 

For example, a state statute cov ering tenure is viewed as an 
addition to the contract and supersedes portions of the con- 
tract that coni I id with it. 

Other documents may be incorporated into the contract. 
For instance, the contract is read to incorporate an employee 
handbook, if one exists (D. Duffy 1995). Similarly, the col- 
lected rules and regulations of an institution — if the institu- 
tion has adopted the American Association of I niversity Pro- 




lessors \s (AAl : P's) 19i() Statement of Principles governing 
tenure, for instance — become part of the employment con- 
tract by implication. In fact, the employment contract often 
consists of an appointment letter with specific reference to 
an employee handbook and the institution’s rules and regu- 
lations (Moll 1995). Regardless of the form of the employ- 
ment contract, it should refer to such issues as duration of 
employment; rank, promotion, and tenure; duties and re- 
sponsibilities; salary and benefits; handbooks and policy 
manuals; renew al of appointment; and termination or dis- 
missal (Moll 1995). 

Any informational gaps in an employment contract are 
filled either by some evidence of the intent of the parties or 
through reference to academic custom and usage (Kaplin 
and Lee 1995). Evidence of intent may include written or 
unwritten statements made at the time of hiring. Academic 
custom and usage are the usual practices of an institution, 
w hether they are contained in official documents like faculty 
handbooks or are simply common understandings and rou- 
tines on campus. Custom and usage can only fill gaps, how- 
ever; it cannot contradict contract terms. In addition, in im- 
plying and interpreting contract terms, courts will use the 
common law of a given state. In other words, all of the deci- 
sions over time on contract cases in that jurisdiction will be 
used to construe the contract (Kaplin and Lee 1995). 

Once agreed upon, a contract can be changed or voided 
in several ways. One is through recession. A contract is 
treated as though it never existed when there is fraud in the 
inducement (Kaplin and Lee 1995). that is, when the terms 
or other aspects of the contractual relationship are misrepre- 
sented in a way that leads someone to agree to enter into 
the agreement with a false impression of the risks, duties, or 
obligations undertaken. Contracts may also include prohibi- 
tions on ceoain conduct — such as amorous relationships 
between faculty and current students — and violations may 
be grounds for canceling the contract. At religious institu- 
tions, restrictions on the personal conduct of employees 
based on church doctrine may be included in contracts and 
provide grounds for cancellation. In addition, the right to 
amend a contract can be reserved by one or both parties, 
and thus a contract can he amended with the mutual con- 
sent of the contracting parties. A contract can lx* waived in 
the same way (Kaplin and Lee 1995). 




Different types of contractual relationships often exist 
when different types of employees or different types of insti- 
tutions are involved. In the case of faculty, for instance, part- 
time and probationary faculty are commonly treated differ- 
ently from tenured faculty. Sometimes, because of the religion 
clauses in the First Amendment, facuay at religious institutions 
may be limited in the recourse to courts because of an unwill- 
ingness to concur with church doctrine. 

Collective bargaining 

Certain employment contracts are a product of collective bar- 
gaining. Collective bargaining is a procedure directed toward 
reaching collective agreements between employers and ac- 
credited representatives of unionized employees concerning 
the conditions of employment, including compensation. The 
rules of collective bargaining, outlined in the National Labor 
Relations Act. require that the sides in a given negotiation 
deal with each other in an open and fair manner and sin- 
cerely endeavor to overcome obstacles to an agreement, 
even though they are in a bilateral and adversarial relation- 
ship (McHugh 19 7 3 : Schwaitzman 19 7 3 ). 

The basis of collective bargaining is the baigaining unit. 

The National Labor Relations Board will recognize a bargain- 
ing unit that represents a “community of interest** — a group of 
people with similar situations and interests — and has been 
approved by majority vote in an election. I'niversities can vol- 
untarily recognize a bargaining unit or the group can petition 
the NLRB for a certification election. In collective bargaining, 
the community of interest is represented in contract negotia- 
tions exclusively by its elected representatives (McHugh 1973 ; 
Sclnvartzinan 19 ~ 3 ). After a union is certified, union member- 
ship can he compelled and dues collected, including through 
payroll deductions (Olswang 1988). 

As personnel who serve primarily in a managerial func- 
tion. deans and chairs are not typically considered employees 
within the context of collective bargaining. Instead, they are 
considered to he supervisors. Faculty are commonly not seen 
as managerial and can form a bargaining unit if they so de- 
sire. A notable exception to the general rule is the decision in 
XI Rli r. )eshira l nil vivify ( 1980). where faculty were found 
to be heavily involved in administration and governance and 
were thus held to have interests that coinc ided with adminis- 
trators (Julius 1993b: Lee and Begin 1983-8 0. The Yeshira 
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ruling applies only to "Yeshiva-type'* institutions, where fac- 
ulty have a substantial role in administrative decision making. 
Still, although Ycsbira is an exception to the general rule, the 
decision has been used to exclude faculty at private colleges 
from bargaining. 

At private institutions, collective bargaining is subject to 
federal law, particularly the National Labor Relations Act and 
the Wagner and Taft-Hartley Acts, if the conduct at issue is 
deemed to have a significant effect on interstate commerce 
(which most private institutions have) ( Schwa rtznran 19^3). 

In the case of religious institutions, the collective bargaining 
statutes apply where the institution has become ’‘secularized** 
but are not applicable when there is risk of entanglement 
with an institution's “religious missions," pursuant to the Es- 
tablishment Clause of the hirst Amendment. In fact, NLRB 
jurisdiction will likely be denied at church-related institutions 
where faculty and staff can be dismissed for religious reasons 
because of the risk of excessive governmental entanglement 
with religion (Franke and Mint/. 19B* 7 ). 

Public institutions are subject to state labor laws, which 
are often more restrictive than federal law (a more limited 
right to strike, for instance). State agencies often fill gaps in 
their collective bargaining statutes by reference to federal 
law (Kaplin and Lee 1993). And federal antidiscrimination 
laws apply to both management and labor in a collective 
ba rga i n i ng n eg< )t i a t ion . 

When panics in collective bargaining are unable to reach 
an agreement or when a question of interpretation arises, 
several techniques for resolution are available. The most 
extreme is the strike, which is typically more limited for 
public employees than for employees of private institutions. 
Short of calling a strike, labor may also file an unfair labor 
practices claim with the NLRB. An impasse might also result 
in management's imposition of its “last, best offer." More 
commonly, mediation or arbitration occurs under the direc - 
tion of a neutral third parly (McHugh 19~3). 



Hiring and Promotion Decisions: Equal 
Protection and Due Process 
Constitutional and statutoty protection 

Employment decisions based not on individual qualifications 
or merit but on immutable charac teristics — race, national ori- 
gin. gender, disability, age, religion — are discriminatory under 




the l .S. Constitution, stale constitutions, and federal and state 
legislation. Several of these categories are protected by Title 
Yfl or other federal antidiscrimination statutes, as well as bv 
the Equal Protection Clause of the Fourteenth Amendment, 
when public institutions are involved Discrimination cases 
brought against public institutions on constitutional grounds 
are afforded the highest judicial scrutiny. Thus, the accused 
state actor must have a compelling state interest to justify the 
discrimination. Discrimination on the basis of sexual orienta- 
tion is considered by courts under a more permissive stan- 
dard — the government has a rational basis for its actions — 
making these cases much more difficult to prove for plaintiffs. 
Approximately one dozen states have included sexual orienta- 
tion as a protected category in their state antidiscrimination 
laws, however. 

In an employment discrimination case brought under one 
of the several federal antidiscrimination statutes, the plaintiff 
does not prove that the defendant discriminated but that the 
explanation offered by the defendant for the employment 
decision is untrue (Kaplin and Lee 1995). In a discrimination 
case, the plaintiff must present sufficient evidence to raise 
an inference of discrimination, which the defendant then re- 
buts by presenting evidence of a legitimate nondiscrimina- 
tory reason for the action alleged to be discriminatory. The 
plaintiff then has the opportunity to prove that the defen- 
dant's reason is a pretext and unworthy of belief (Grexa 
1992: Hagen and Hagen 1995; Kaplin and Lee 1995; Svved- 
low 199*1 ). 

The Equal Employment Opportunity Commission is 
charged with investigating discrimination complaints and has 
broad powers to collect evidence, including subpoena power 
(C»rexa 1992). Discrimination claims are difficult to prove in 
academe, particularly for faculty, given the subjective nature 
of their positions (Kaplin and Lee 1995) — for instance, the 
necessity to prove unequal treatment of otherwise similar 
individuals in order to win where such individuals are likely 
to be difficult to identify, particularly on a given faculty. In 
addition, performance standards often shift over time, arid 
comparisons of faculty productivity and assessments of qual- 
ity across disciplines, for instance, are difficult to make. 

Several statutes apply to employment discrimination in 
both public and private institutions. The basic principle un- 
derlying the antidiscrimination statutes is the Equal Protection 
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provision of the Fourteenth Amendment. In its essence, equal 
protection is the idea that different people should not he 
treated differently based on their membership in a particular 
group, absent a very good reason to do so, such as religious 
principle or affirmative action. Although the Kqual Protection 
Clause offers somewhat parallel protections to the federal 
statutes, it is more limited in several respects. In particular 
the Equal Protection Clause typically: 

• ilas more stringent standards than the antidiscrimination 
laws, usually requiring intentional discrimination: 

« I'sually does not apply to private institutions; and 

• Lacks the enforcement mechanisms that exist in the 
statutes (Kaplin and Lee 1995), 

Title VII, Title IX, and Section 1981. Title VI 1 cov ers dis- 
crimination based on race, national origin, gender, or religion. 
Two types of Title VII claims can be made: disparate treat- 
ment and disparate impact. Disparate I real men I is the situa- 
tion in which someone is treated less favorably because of an 
immutable characteristic: thus, the employer intended to dis- 
criminate against the plaintiff. The only exception to Title VII 
disparate treatment is if discrimination occurs within the con- 
text of a bona fine occupational qualification (Araujo 199h). 
For instance, a court might hold discrimination on the basis of 
religion to be permissible if religion is an essential part of the 
job, as with a professor of theology at a church-related institu- 
tion. At the same institution, however, an employee in a non- 
ministcrial function — the campus director of public safety, for 
instance — would not be w ithin the exception for bona fide 
occupational qualification. Finally, another law\ the Kqual Pay 
Act. addresses discrimination in salaries and issues of compa- 
rable worth (equal pay for equal work), a classic situation 
involving disparate treatment. Actions under the act are gener- 
ally unsuccessful, however (Kaplin and Lee 1995). 

Disparate impact is the situation when an ostensibly neutral 
policy turns out to be discriminatory (Hagen and Hagen 1995). 
In other words, an employment policy that seems neutral on 
its face might violate Title VII. regardless of the intent of the 
employer, if it has a significantly disparate impact on a pro- 
tected group (Kedlieh 1992). The institution can justify the use 
of such a policy if it can prove that the criteria have a manifest 
relationship to job performance and if a significant academic 





interest justifies the use of the criteria (Redlich 1992). Disparate 
impact cases often involve attempts by plaintiffs to establish, 
through statistical evidence, that an employment selection 
technique or administrative system produced a disparate im- 
pact on a particular group (James. Gomez, and Bulgar 1995). 
Disparate impact cases may be brought as class actions. 

Despite the traditional stance of the judiciary toward higher 
education, the trend has been away from the doctrine of aca- 
demic abstention in these types of cases (Kaplin and Lee 1995; 
Paeholski 1992). If an employer is found to have intentionally 
engaged in unlawful employment practices, courts have un- 
dertaken the responsibility to fashion a set of remedies. The 
theory underlying remedies is to make the victim whole, to 
the extent possible. In other words, the remedy should place 
the victim in the situation he or she would have occupied had 
the w rong not occurred (Paeholski 1992). Remedies might in- 
clude an injunction against future discriminatory behavior. 
They might also include compensatory and punitive damages, 
such as back pay and attorneys’ fees (Pacholski 1992). In the 
case of a dismissal, reinstatement is a common remedy. It is 
uncommon, however, that a remedy would involve the grant- 
ing of tenure, unless it were clear to the court that the institu- 
tion would not fairly consider the application for tenure (Kap- 
lin and Lee 1995; Pacholski 1992). 

Title IX addresses discrimination at public and private 
institutions that receive federal funds. Like Title VII, Title IX 
contains an exemption for discrimination based on religious 
principle. Actions under Title IX offer plaintiffs an advantage 
over Title VII, because Title IX has no cap for damages. In 
addition, the statute of limitation under Title IX is often 
more favorable than under Title VII. Instead of the 180-day 
statute under Title Yll, the statute in Title IX actions is bor- 
rowed from the state where the action is brought. 

Section 1981 ( i2 I'.S.C. 1981) addresses racial discrimina- 
tion against people of all races, as well as discrimination on 
the basis of national origin where race is intertwined. The 
statute is applic able to both public and private institutions. 
Section 1981 overlaps with Title Yll in coverage, but it al- 
lows for more extensive remedies and a longer statute of 
limitation than Title Yll (Kaplin and Lee 1995). 



Americans with Disabilities Act. The ADA prohibits dis- 
crimination on the basis of disability against a disabled person 
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who is otherwise qualified for a position. The statute also 
requires that institutions ensure equal access to opportunities 
and services to persons with disabilities by making necessary' 
“reasonable accommodations" that can be achieved without 
“undue hardship" to the institution (l)rimmer 1993: Haines 
and Rossow 199 - 1 ), The act expands the protection afforded 
by its direct predecessor. Section 504 of the Rehabilitation Act, 
and is enforced by the federal EKOC (l)rimmer 1993; Haggard 
1993). The ADA has broad definitions of what is “reasonable 
accommodation." who is a “qualified individual,” and what 
constitutes a “disability” (S. Adler 1994 ). 

I’ndor the ADA, reasonable accommodation in the context 
of employment is determined case by case based on what is 
needed to allow persons with disabilities to perform a job 
while not imposing an undue burden on employers (S. Adler 
199 i; Duston. Russell, and Kerr 1992. 1993; Johnson 1993: 
Rothstein 1991 ). The ADA will allow institutions to avoid 
making necessary accommodations only when the expenses 
associated with accommodations are excessive in the context 
of the resources and nature of the institution and thus are not 
reasonable (S. Adler 199 i: Raines and Rossow 199 l). Illustra- 
tions of reasonable accommodations that employers must 
provide include making existing facilities accessible to appli- 
cants and employees, modifying work schedules, reassigning 
someone to a vacant position, acquiring or modifying equip- 
ment or devices, appropriately adjusting or modifying exami- 
nations, and providing qualified readers or interpreters (S. 
Adler 199 t). Once again, the judgment about whether a type 
of accommodation is reasonable depends on the case. 

Disabled individuals qualify for protection under the ADA 
only if they meet the essential eligibility requirements fora 
position and the essential functions in it (Duston. Russell, 
and Kerr 1992. 1993: M. Kdwards 1992-93: Haggard 1993: 
Raines and Rossow 1 99- r; Rothstein 1991). Examples of evi- 
dence of essential functions of the job include job descrip- 
tions written in anticipation of posting a position, collective 
bargaining agreements, experience ol others in the job. and 
the consequences to the employer of not having a specific 
portion of a job performed (S. Adler 1994; M. Kdwards 
1992-93). Cii\en the importance of job descriptions in deter- 
mining eligibility for a position, employers should take care 
in listing essential functions and not focus on functions that 
are marginal to the execution ol the job (Duston. Russell. 





and Kerr 1992. 1993). A classic example of an individual's 
being found not qualified for the essential functions of a 
position, even with reasonable accommodations, is 
Southeastern Community College v. Davis (1979), in which a 
hearing-impaired nursing student was disqualified from a 
degree program for safety reasons (Rothstein 1991). 

A disabled person is defined under the ADA as an individ- 
ual with a physical or mental impairment that substantially 
limits one or more major life activities, an individual with a 
record or known history of such physical or mental impair- 
ment, or an individual whom others regard as having such an 
impairment ( VI. Hd wards 1992-93). Contagious and nonconta- 
gious diseases, including 1 11V. qualify as disabilities under the 
ADA. The same is true of alcoholism (M. Hd wards 1992-93: 
Haggard 1993: lleinemann 1993; Raines and Rossow 199 1 ; 
Taylor 1993). Mental impairments included under the ADA. 
like under the Rehabilitation Act that preceded it, are broad 
.and currently include, among others, schizophrenia, bipolar 
disorder, post -trail malic stress disorder, and borderline person- 
ality disorder. Other specific disorders are presently excluded, 
however, particularly sexual behavior disorders, compulsiv e 
gambling, kleptomania, pyromania. and certain substance use 
disorders (such as the use of illegal drugs) (M. Hd wards 
1992-93: Haggard 1993). The lT'OC also currently excludes 
from the definition of impairment certain environmental, cul- 
tural. or economic disadvantages, such as poverty, lack of 
education, or a prison record. Similarly, neither advanced age 
nor gender identity disorders are now defined as impairments 
(M. I-d wards 1992-93). 

Hven under these broad definitions of reasonable accom- 
modation, qualified individual, and disability, however, dis- 
abled individuals, including those with mental disabilities, 
still must be able to perform the essentials of a giv en job 
(Taylor 1993). For example, the difficulties in learning, com- 
prehension, social interaction, and behavior that might be 
present in an individual classified as mentally retarded could 
substantially and unreasonably impede performance of a job 
(Haggard 1993). Courts increasingly are holding all employ- 
ees to performance standards, irrespective of their disabili- 
ties (Lee and Huger 1997 ), provided that the employer 
makes reasonable accommodations and acts in good faith 
(M. Hd wards 1992-93; Haggard 1993). Still, the definition of 
employment discrimination on the basis of disability in- 



The ,•!( (uicnik .1 t/minislmlur (tmf the (me 



45 






eludes the creation of a work environment that is so oppres- 
sive and intolerable that the employee has no choice but to 
resign (Johnson 1993)- 

l : nder the ADA. employers are not allowed to question 
applicants directly about disabilities, nor are medical or psy- 
chological examinations permitted until after an offer of 
employment has been extended to a job candidate (Duston, 
Russell, and Kerr 1992, 1993; James, Gomez, and Bulgar 
1995; Taylor 1995). Examinations for HIV are permitted only 
if exposure would pose a direct threat to the health and 
safety of others and only if all persons in a job classification 
are tested, as in the case of a health care worker who per- 
forms invasive procedures (Heinemann 1995). Typical fac- 
ulty or administrative duties in an academic setting likely do 
not pose a sufficient threat to merit testing employees per- 
forming these functions. The bottom line is that employers 
may ask questions directed at learning whether a candidate 
is capable of doing a particular job but may not ask ques- 
tions directly related to determining whether the candidate 
has a disability. Tor example, questions about past treatment 
for drug abuse or history of nervous breakdown are not 
permitted (M. Edwards 1992-93; Heinemann 1995). These 
same prohibitions extend to background checks (Duston. 
Russell, and Kerr 1992, 1993). 

Therefore, in deciding whether to hire a c andidate for a 
position, institutions may legitimately refuse to hire any per- 
son with a disability who: 

• Lacks the minimum qualifications for the job; 

• Is unable to perform the job's essential functions; 

• Requires an accommodation that would be an undue 
hardship: 

• Would pose a direct threat to the health or safety of the 
individual or others; 

• Is less qualified than other applicants; and 

• fails to meet any other criteria that are job related and 
consistent with what is necessary to operate an institution 
(Duston. Russell, and Kerr 1992, 1993). 

Moreover, the ADA does not require alfirmalhe action in 
hiring or employment. No affirmative obligation exists to 
make reasonable accommodations to qualified individuals 
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with disabilities, only a prohibition against discrimination 
against those persons with disabilities who can perform the 
essential functions of a position with or without reasonable 
accommodations (Duston, Russell, and Kerr 1992, 1993). 

Age Discrimination in Employment Act. The ADEA cov ers 
discrimination in employment because of age. an area omit- 
ted under Title Vll (Carkeek et al. 1988), The act covers not 
only discrimination in actual employment, but also discrimina- 
tion in requirements to receive benefits and incentives for 
retirement (DiGiovanni 1989. 1993a. 1993b). The ADEA re- 
quires that older workers receive benefits equivalent to those 
afforded younger workers (Loren 1992), but the principle 
does not apply to voluntary early retirement plans, which 
must remain strictly voluntary and free of coercion by the 
employer ( DiGiovanni 1993a. 1993b; Loren 1992; Stith and 
Kohlburn 1992). Because incentives for retirement are typi- 
cally offered during only a short window of opportunity and 
are not usually available to employees discharged involuntar- 
ily. the possibility for coercion is real (Harper 1993). More- 
over. mandatory retirement for faculty is no longer permitted, 
and policies against rehiring retired faculty based on age are 
suspect (Kaplin and Lee 1993; Ruebhausen 1988). 

Individuals who believe they are a victim of discrimination 
because of their age have 180 days (or 300 days in states with 
appropriate agencies for investigating claims) from the time 
the employee receives notice ol the alleged act of discrimina- 
tion to file a claim with the EEOC, which then investigates 
(unless an appropriate state agency exists). The individual has 
two years from the date of the violation to initiate a lawsuit in 
federal or stale court (three years if the allegedly discrimina- 
tory act is willful). An age limit is no longer imposed on who 
can bring an action under the statute (Kaplin and Lee 1993). 

Litigants have long had the right to a trial by jury under 
the ADI- A. a factor that has led to generally greater success 
and higher awards than for other victims of bias. (With the 
1990 Civil Rights Act. jury trials are now available in both 
1'itle Yll and ADA actions.) Remedies under the ADEA in- 
clude back pay and benefits, as well as liquidated damages 
equal to double the back pay in cases of willful violations 
(DiGiovanni 1989, 1993a. 1993b). And. as under the other 
legislation that addresses discrimination in employment, the 
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employee wins by proving that the employer's staled non- 
discriminatorv reason for the alleged discriminatory' act is 
false (DiGiovanni 1989, 1993a, 1993b). 

Deans and chairs can adopt preventive measures against 
discrimination based on age in employment practices on 
campus. These measures apply equally to other types of 
discrimination. 

• Kmploymem evaluations typically include documentary 
evidence that has the potential to become the basis of 
proving or defending a discrimination case. Particularly in 
age discrimination cases, a personnel file often contains 
years of positive reports that turn negative at around the 
time an employer decides to dismiss an employee. Admin- 
istrators should avoid such situations by providing honest 
evaluations all along, including an ongoing discussion of 
decline in an employee’s work. Not only does the discus- 
sion in the file build a case for dismissal, but it also allows 
the employee — whether younger or older — the opportu- 
nity to respond to the criticism by improving his or her 
behavior or performance (DiGiovanni 1993a, 1993b). 

• Schools and departments should develop disciplinary pro- 
cedures that are progressive in nature (oral warnings 
should precede written warnings, which should precede 
suspension or dismissal), as well as a commitment to illus- 
trating disfavored conduct for employees so they are on 
notice. Putting employees on notice provides them with 
the opportunity to comment on disciplinary actions and file 
an appeal. A progressive disciplinary system also affords 
the institution the opportunity to investigate incidents and 
fully document them ( DiGiovanni 1993a. 1993b). 

• Administrators should not discuss the specific reasons un- 
derlying negative personnel actions w ith employees, except 
under specified formal procedures. 1'mployees typically 
have available grievance procedures to address any con- 
cerns about the evaluation process. Similarly, deans and 
chairs should not discuss with rejected job candidates the 
reasons why they were not hired. In the context of age 
discrimination, such conversations too often result in the 
perception by the candidate that his or her age or some 
other inappropriate basis was a factor (DiGiovanni 1993a. 
1993b). Moreover, job descriptions for every position 
should reflect the actual needs of the school or department. 




Affirmative action 

In employment law, affirmative action programs include rules 
for recruitment, hiring, and promotion designed to remedy 
the current effects of past discrimination based on race, eth- 
nicity, gender, or another protected group (Ruiz 1995). De- 
signing a "safe harbor" for affirmative action employment 
decisions is virtually impossible, given the lack of clarity in 
judicial decisions addressing to what extent and within which 
circumstances the Fourteenth Amendment or Title VII permits 
affirmative action (Kaplin and Lee 1995). Poorly designed pro- 
grams invite litigation by both protected groups and groups 
claiming "reverse discrimination" (Bernhardt 1993; Ruiz 1995). 
The rules for evaluating the constitutionality of affirmative 
action programs are somewhat different for public institutions 
and private institutions. 

1‘nder the Fourteenth Amendment, public institutions have 
an affirmative duty to eliminate the pernicious vestiges of 
racial and sexual discrimination in every area of their pro- 
grams. including the area of employment (Ruiz 1995). Still, 
decisions by the I'.S. Supreme Court in \\yt>aiit i\ Jackson 
Board of Pducation { I9«S(>) and City of Richmond r. J.A. 

Cron 'soj i Co. ( 1989) require clear evidence of discrimination 
by tiie institution itself for race-conscious or gender-conscious 
hiring or promotion policies. Moreover, with the decision in 
Adarand Constmctois . hie. c. Penal 1995) (like Cmtcson not 
an employment case), federal race-based affirmative action 
programs must meet the strict scrutiny test of a demonstrated 
"compelling governmental interest" in having the program, 
policies, and procedures be as "narrowly tailored" as possible 
to ac hieve the goal of eliminating the present effects of past 
discrimination (L. Ware 1996). I nder the holding in Crouson. 
strict scrutiny is also applied to state and local race-based af- 
firmative action programs, including those at public colleges 
and universities. In Adarand. Justice* O'Connor stated that the 
strict scrutiny standard in affirmative action cases is that any 
prelerencc based on race or ethnicity must receive a search- 
ing examination by the court and that any review of a pro- 
gram must lx* the same whatever rac e* or ethnicity is 
burdened or benefited by the program <L. Ware 19%). 

The key to understanding whether a race- based affirma- 
tive action program will be constitutionally permissible* un- 
der the si ric t scrutiny standard rests in the “compelling inter- 
est" and "nanowlv tailored" standards. The logic underlying 
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the standards is straightforward: If the state is going to sanc- 
tion treating groups differently — something expressly disfa- 
vored under the Kqual Protection Clause of the Fourteenth 
Amendment — it must have a very good reason for doing so 
and must do so in a way that will damage the fewest possi- 
ble people the least possible amount. The strict scrutiny 
standard does not mean that race -conscious remedies in 
hiring to eliminate discrimination will necessarily be held 
unconstitutional by courts, only that they must meet the 
compelling interest and narrowly tailored standards. 

The question of whether the goal of promoting racial diver- 
sity in an academic setting — as in an affirmative action program 
to increase the representation of minority and women faculty — 
constitutes a sufficiently compelling justification to satisfy strict 
scrutiny remains open under the decision in AtlaramU L Ware 
1996). The justification might work better in an academic set- 
ting. however, than in awarding construction contracts (as was 
at issue in Acicimnclh provided some compelling evidence 
exists of the impact of a more diverse faculty on the quality of 
campus life (as in increasing the diversity of viewpoints heard 
on campus) (Hell 1991; L Ware 1996). Sufficient evidence of 
manifest racial imbalance in traditionally segregated job cate- 
gories has met the compelling justification standard, as in the 
decision m Johnson r. Tnmsfxnlation Agency ( 198 7 ) (Ruiz 
1995). In addition, the opinion of I'.S. Supreme Court Justice 
Powell in Regents of the l nirefsity of California r. Pakkei 19 7 8) 
held that the elimination of racial discrimination in the context 
of admission to medical school would provide an adequate 
justification for the dev elopment of an affirmative action pro- 
gram. but that reserving certain seats in an entering class was 
not sufficiently narrowly tailored. 

Whether a race-based hiring and promotion program will 
meet the narrowly tailored test depends on an examination 
of four factors, according to the ruling of the I'.S. Supreme 
Court in I 'niteci States r. Paradise ( I98" 7 ): 



• The necessity for the relief and the efficacy of alternative 
remedies; 

• The flexibility and duration of the program: 

• Hie relationship of the minority hiring goals and the pool 
of potential minority applicants; and 

• The impact of the program on nonminority employees (I.. 
Ware 199 ( 0 . 




As with the compelling interest standard, how courts will in- 
terpret the narrowly tailored test in the academic context is 
an open question. 

At private institutions, voluntary efforts to address a mani- 
fest racial imbalance in the labor market in a traditionally seg- 
regated field are permissible under the decision in Weber v. 

Kaiser Aluminum Co. (1979), provided they do not unneces- 
sarily trammel the rights of white employees and no explicit 
quotas are established (Leap 1995). Proving that a manifest 
imbalance exists through statistical or other evidence is some- 
times difficult, however. In the academic context, voluntary 
affirmative action programs intended to create a more favor- 
able racial balance or diversity on a faculty or in the adminis- 
trative ranks would likely be upheld, provided the programs: 

• Were temporary: 

• Did not completely prevent the advancement of white 
and male candidates: 

• Did not set aside a specific number of positions for mi- 
norities: 

• Did not force the termination of white or male candidates 
to make room for nonminorit\ candidates; and 

• Were flexible in approach and considered each case indi- 
vidually (Leap 1995). 

Finally, the lawfulness of gender-based affirmative action 
programs instituted by public employers is generally mea- 
sured under an "intermediate" level of scrutiny (as opposed 
to strict scrutiny in race-based cases). Courts uphold the 
legality of a plan if the relevant gender classifications are 
substantially related to an important governmental objective, 
as slated by the l\S. Supreme Court in Mississippi l ‘it i rosily 
for W omen i\ Hogan ( 1982) (Kui/. 1995). Whether a plan is 
substantially related to an important governmental objective 
is measured b\ the actual advantage given to women (even 
in areas where women are not disadvantaged) and the de- 
gree of burden that the program places upon men (Kui/ 

1995). The important governmental objective test is less 
stringent than the compelling governmental justification test 
applied to race-based programs. For instance, the 1 desire to 
remedy societal disc rimination encountered by women — 
provided that any claim of discrimination is accompanied by 
adequate evidence — may be a sufficiently important objcc- 
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live (Ruiz 1995). Providing “role models" for studonis would 
likely not support a gender-based affirmative action program 
in the academic setting, however (Ruiz 1995). 

Reappointment \ tenure , and promotion 

Like decisions about hiring, decisions about conferring tenure 
come with high stakes. A negative decision can derail the 
academic career of a faculty member, just as an ill-advised 
decision to grant tenure can slow or disrupt a school or de- 
partment for years (Leap 1995). In addition, tenure litigation 
exacts a substantial financial, social, and psychological cost 
for the individuals and institutions involved (Leap 1995). 

Courts have typically granted institutions broad freedom from 
judicial scrutiny in such decisions, deferring to the asserted 
superior experience and expertise of administrators and fat - 
uity committees in the area (Parclsky 199.5: Swedlow 199 t). 
Nevertheless, courts will reverse negative tenure decisions 
when sufficient evidence exists of discrimination in making 
the determination or when decisions are arbitrary or made in 
bad faith (Leas 1991: Parotsky 199.5). 

Hven though the basic framework for achieving tenure is 
common across most schools, the requirements to actually re- 
ceive tenure may differ greatly, not only from university to uni- 
versity but also between and among schools and departments 
at the same university (Swedlow 199*1). Nevertheless, tenure 
has three general coordinate elements across institutions: 

• It enables faculty members to teach and study free of 
restraints and pressures that would otherwise inhibit inde- 
pendent thought and action. 

• Tenure marks a type of communal acceptance into the 
professional guild by faculty peers. 

• Tenure provides the job security that encourages loyally 
and rewards accomplishment (McHugh I9-.5). 

Tenure is generally an up-or-oul proposition. I'nder AAl’R 
guidelines, which many institutions have incorporated into 
their ow n rules, all regular faculty have tenure or the expecta- 
tion is they are capable of achieving it. The AAI P mandates a 
probationary period not to exceed seven years, after which 
faculty receive tenure or are not offered reemployment for the 
next academic year (Leap 1995: McKee I9.S0). Dining the pro- 
balionarv period, faculty typicallv receive a series ol annual (or 





sometimes multiyear) appointments. Probationary faculty can 
be terminated at the end of any of those appointments. 

Tlie procedure to receive tenure is commonly outlined in 
an institution's written rules and regulations and characteristi- 
cally entails a pyramid of rev iewing committees where recom- 
mendations made at one level can later lx* reversed at a higher 
level. A typical structure originates with a committee in the 
department or school. Applications next move through a cam- 
puswide tenure committee to the provost and president, who 
then present a recommendation to the governing board for 
final approval (McHugh 1973). The governing hoard is usually 
the entity in which the authority to grant tenure is vested. 
Courts are mixed on the question of whether the board can 
delegate this authority’ (Hendrickson 1990; Pa ret sky 1993). 

Most institutions have an internal appeals process for negative 
decisions (Leap 1993; J. Mullancy and Timbcrlake 199a). 

A confluence of several factors usually shapes the decision 
to grant or deny tenure, including not only a particular candi- 
date's scholarly credentials but also general budgetary, eco- 
nomic, staffing, and related nonacademic concerns (McHugh 
1LT3L Generally, the academic qualifications of individual 
applicants focus on subjectiv e and objectiv e measures of qual- 
ity in four key areas: research and scholarship; classroom 
teaching; institutional, professional, and community service; 
and collegial relations with other faculty (Paretsky 1993). Kvi- 
dence of these qualifications comes from the candidate him- 
self or herself, often through a portfolio that includes exam- 
ples of publications, evaluations, and commendations, as well 
as from reviews prepared by faculty in the same discipline* at 
other institutions (L Mullancy and Timbcrlake 199 i). 

The key to understanding the decision is that criteria can- 
not be quantified and defined precisely, lest institutions risk 
abandoning the flexibility that allows for decisions in the best 
interests of their academic missions (Leap 1993). Although 
applicants and committees attempt to measure these con- 
structs objectively and subjectively, it is difficult to make a 
concrete calculation of the quality (or even the quantity) ol 
activ ities like research, teaching, sen ice, and collegiality. 

Accordingly, courts have been exceedingly reluctant to 
upset administrative evaluations of faculty merit, citing their 
general lack of expertise regarding the criteria for attaining 
tenure, the institutional implications of the decision, and the 
sanctity of academic freedom at institutions of higher educa* 





lion (Leap 1995). Courts have usually upheld any reason for 
denying tenure that relates in some way to the quality, effi- 
ciency, or philosophy of the institution (Paretskv 1993). In 
research, denials of tenure have been upheld by courts for 
insufficient or unexceptional output, failure to obtain a termi- 
nal degree, and failure to conform with a department's chang- 
ing expectations for research. In teaching, courts have upheld 
negative decisions for having a teaching philosophy incompat- 
ible with the institutions's pedagogical aims and poor teaching 
evaluations by students, but they generally do not accept 
rejections of tenure in retaliation for constitutionally protected 
speech (Hendrickson 1990). Institutional needs are also im- 
portant. and courts have allowed negative decisions to stand 
when a candidate's expertise was outside the institution's 
mission, when limited institutional resources did not allow for 
the expansion of tenured faculty, and when the number of 
faculty in a department argued against adding another tenured 
member. Finally, decisions based on collegiality are usually 
upheld when noncollegial behavior is not used as a pretext 
for ideological disagreements, denial of academic freedom, or 
discrimination (J. Mullaney and Timberlake 1904: Zirkel 1985). 

Therefore, as a basic rule, if the administration has any 
legitimate reason for denying tenure, the reason will likely 
suffice, e\en if other criteria support granting tenure and 
even if the faculty member is a member of a protected group 
under the discrimination laws (Leap 1995: Paretskv 1993 L In 
other words, reasons for denying tenure are usually legiti- 
mate provided they are not based on some constitutionally 
impermissible ground (racial discrimination, for example) or 
in retaliation for asserting rights guaranteed under the law 
(First Amendment rights, for example). Courts have held that 
institutions need not provide reasons for denying tenure*, 
except w hen a protected class or fundamental right is in- 
\ol\ed (Paretskv 1993)- Moreover, institutions do not need to 
apply the same factors to different candidates for tenure, and 
\arious departments w ithin an institution can have different 
standards for granting tenure ( Paretskv 1993). finally, institu- 
tions can also use minority status to break ties between or 
among individuals with equal qualifications ( Leap 1995). 

W hen institutions have violated their ow n policies on tenure 
or when a decision is found to be unreasonable, arbitrary, or 
capricious, courts will usually order a new tenure rev iew to be 
conducted, purged of the error. In addition, preliminary relief 



may he extended to plaintiffs — an injunction against termina- 
tion before a grievance hearing is resolved, for instance — as 
well as economic remedies, including compensatory damages 
(lost wages, for instance), punitive damages, and attorneys' 
fees (Leap 1995). In some extreme cases, the court may feel 
compelled to actually award tenure (Hendrickson 1990). 

Typically, plaintiffs have challenged negative decisions 
under a discrimination theory' or a contract theory. Discrim- 
ination lawsuits are generally based on the argument of dis- 
parate treatment, with the plaintiff alleging that the institution 
treated him or her less favorably than others on the basis of 
some immutable characteristic, including the areas protected 
by Title VII (race, ethnicity, sex, religion), the ADA (disabil- 
ity), and tlie ADKA (age) (Swedlow 1994). A situation involv- 
ing disparate impact is also possible if an institution wide or 
systemwide policy that seems neutral has the effect of dis- 
criminating against an entire class of individuals (Leap 1995). 

The framework applied by courts to decide cases of dis- 
parate treatment in disputes about tenure is the same as in 
other employment actions: The plaintiff must make a rea- 
sonable suggestion that discrimination occurred in the deci- 
sion. which the institution must then rebut by articulating a 
legitimate nondiscriminatory reason for the rejection of 
tenure, and then the plaintiff must prove the reason prof- 
fered by the institution was merely a pretext (Swedlow 
199-D. In short, discrimination actions will probably not be 
successful if the institution: 

• Has followed its own specified procedures: 

• Has based its decisions on neutrally applied criteria re 
lated to research, leaching, service, and eoJIegialily: 

• Did not discriminate with respect to categories of individ- 
uals who are protected under 'Lille YM. the ADA. and the 
ADKA: and 

• Did not structure the tenure review - committee in a way 
that favors one group over another (Hendrickson 1990). 

In discrimination cases, the KKOO is allowed access n> ma- 
terials rev iewed in the tenure decision, records of the tenure 
committees deliberations, and materials used to evaluate ;hc 
tenure decisions of others within a relevant period of lime 
(Hendrickson 1990; Lee 1990: Shaw 1991). Often, information 
in tenure rev icvv files — departmental evaluations, minutes of 
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the tenure committee's meetings, letters from outside reviewers, 
and so on — is intended to be kept confidential (Copeland and 
Murry 1996; Sarchet 1995), but the success or failure of a chal- 
lenge to a tenure decision often depends upon just such infor- 
mation's being made available as evidence for the rejected 
candidate. The decision of the l LS. Supreme Court, in Ihiiivmty 
of Pennsylvania r. liliOCi 1990) upheld the right of the Equal 
Employment Opportunity Commission to subpoena files in 
investigating discrimination in cases involving tenure. Fart of 
the significance of the case is that access to peer review materi- 
als is just the kind of information that is critical to plaintiffs as 
evidence in making a case against a negative tenure evaluation 
(Lee 1990; Yeung 1995). 'file case involved competing interests: 
the institution’s concern for preserving the confidentiality of 
peer review and the need for relevant evidence when disap- 
pointed faculty suspect that a negative tenure decision is the 
result of illegal bias (Lee 1990). The Supreme Court rejected the 
institution’s argument that institutional academic freedom justi- 
fied retaining confidentiality at all costs and held that any injury 
to academic freedom was speculative (Hednash 1991; Sarchet 
1995). Although some evaluators might be less candid as the 
possibility of disclosure increases, most rev iewers would simply 
ground their evaluations in specific illustrations to deflect po- 
tential claims of bias or unfairness (burke and Cavaliere 1991). 
The Court found neither a qualified privilege preventing the 
disclosure. of peer review materials nor a priv ilege grounded in 
academic freedom protecting confidentiality (Grexa 1992; R. 
Robinson. Franklin, and Allen 1990; Shaw 1991). 

Institutions must now' provide the EEOC with access to all 
peer evaluation materials that the commission deems relevant 
to investigating complaints of discrimination. 'I’he l viivisity of 
Pcfuisylrdtiia decision, however, did not address whether an 
institution could avoid problems of confidentiality by omitting 
names and other identifying features from documents pro- 
duced (Lee 1990). Moreover, state laws permitting access to 
documents and records of meetings at public institutions may 
also open promotion and tenure records to those interested in 
obtaining them. Asa result of the l niivtyity uf Poiusylrania 
decision, external reviewers should be made aware of the 
possibility that their comments made during tenure rev iews 
could become public* (Leap 1995; Lee 1990). 

In contract -based actions involving rejections of tenure, 
plaintiffs may argue that their employment contrac ts imply a 




right to ci tenure review procedure consistent with stated insti- 
tutional policy and the concepts of fundamental fairness. Fac- 
ulty handbooks listing standards and procedures applied in 
tenure determinations could be a cited source of institutional 
policy*(J. Mullaney and Timberlake 1994k Decisions about 
tenure are likely to be upheld when institutions perform their 
obligations under the employment contract. These obligations 
are usually straightforward, and committees must follow stated 
institutional procedures and agreed-upon practices in deliber- 
ations. They must also base decisions on substantive reasons 
supported by evidence, in accord with stated tenure criteria, 
and on factors consistent with institutional missions (J. Mul- 
lap'w and Timberlake 1994). Finally, when simple procedural 
shortcomings in a tenure review decision do not have a preju- 
dicial effect, conns will typically ignore the technical violations 
and uphold the decision (Hendrickson 1990; Paretsky 1993 k 

Attempts to extend the requirements of constitutional due 
process io the tenure review process have generally been 
futile, as nonlenured employees have no legitimate expecta- 
tion of tenure (Hendrickson 1990; Olswang and Fantel 
1980). Constitutional due process protection arises only after 
tenure has actually been afforded to faculty at public institu- 
tions (Bednash 1991; Paretsky 1993). Probationary faculty 
who are denied tenure at public institutions do not base a 
property interest in continued employment and thus no real 
due process rights. Institutional policies, stale personnel 
laws, or contract provisions, however, often require timely 
notification and permit faculty a formal hearing if their con- 
tracts an.* not going to be renewed (Leap 1995). Due process 
protection afforded to all faculty at private institutions is a 
matter of stated institutional policies, and academic custom 
and practice — particularly when the AATP s guidelines for 
tenure have been adopted by the institution — as well as 
whatever protections state contract law affords. 

Five types of situations involving discrimination in tenure 
decisions could precipitate lawsuits alter a negative decision: 



review 



1. A lack of institutional support and resources made it diffi- 
cult for a faculty member to achieve an acceptable level of 
performance, hi these cases, the faculty member claims 
that inadequate resources, low funding, or heavy teaching 
and service loads made it difficult or impossible to fulfill 
expectations for tenure, particularly in the area of research. 
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2. The institution failed to adhere to its own standards for 
promotion and tenure. The allegation here is that the crite- 
ria explained to the faculty member during the probation- 
ary' period by his or her dean or chair — and under which 
he or she labored for several years — were not the ones 
applied by the tenure committee and administrators in- 
volved in determining whether tenure would be granted. 

3. Political rather than academic reasons led to the unfa- 
vorable decision about promotion or tenure. In these 
types of cases, the faculty member accuses the adminis- 
tration of favoring certain faculty over others and apply- 
ing different performance standards to similarly situated 
faculty when it makes personnel decisions, causing poli- 
tics to be the basis of the decision instead of merit. 

4. The institution failed to consistently apply standards for 
promotion and tenure. Here, the faculty member con- 
tends that a denial of reappointment, tenure, or promo- 
tion was unfair because similarly situated faculty with 
inferior credentials received more favorable treatment. 
Such claims are usually supported by comparisons be- 
tween the academic credentials of the rejected faculty 
member with recently tenured faculty. Cases also some- 
times revolve around allegations that provosts or presi- 
dents making the final decision on a tenure application 
are not qualified to evaluate the scholarship of faculty 
working in particular disciplines and so are inconsistent 
in their treatment of them. 

3. Review committees and others involved in the decision 
harbored racist, sexist, or other prejudices. In these cases, 
the faculty member accuses the administration of applying 
irrelevant factors, such as race or sex, to academic deci- 
sions. Plaintiffs may bolster their cases by blaming adminis- 
trators lor creating a hostile working environment in which 
racist or sexist attitudes were condoned (Leap 1993). 

These situations can often be avoided with improved prac- 
tice in a school or department. Deans and chairs might con- 
sider improved processes for recruiting and selecting faculty, 
as well as augmented orientation and career development for 
faculty, including mentoring programs. A school's or depart- 
ment's criteria and standards for promotion and tenure can 
also be made clearer w hen needed. Improved working condi- 
tions — including protections against forms of harassment, al- 



locations of appropriate time and resources to meet the criteria 
for tenure, and enhanced collegiality and working relation- 
ships with colleagues — would all reduce the potential for liti- 
gation. The same can be said of better recognition and under- 
standing of interruptions to a career and family responsibilities. 
And deans and chairs would be wise to offer more complete 
and better-communicated faculty performance evaluations 
(Leap 1995). 

As in all employment-related issues, deans and chairs 
should maintain careful and complete records. Notes from 
annual evaluations of faculty and meetings with faculty during 
which tenure or expectations for tenure are discussed should 
be recorded in writing and shared with each faculty member 
evaluated. Should litigation ensue, a dean’s or chair’s personal 
notes not shared with the candidate could become evidence 
of the school's or department's unwillingness to communicate 
accurate evaluation criteria (Drapeau 1995). The bottom line 
is that academic administrators should follow the university’s 
procedures for granting tenure carefully and act in good faith 
(Drapeau 1995: Gillepsic 1985). Courts are inclined to defer to 
administrative judgment in cases involving tenure, absent 
evidence that the decision was arbitrary, discriminatory, or 
made in bad faith. Finally, academic administrators may be 
named as defendants in lawsuits along with the institution. 
They are typically fully indemnified by the institution for any 
damages that the plaintiff recovers, provided they follow 
these simple rules (Drapeau 1995). 

Personnel issues at religious institutions 

Institutions having some connection with religion — in control, 
administration, or support — fall into three main categories: 

• Institutions founded as church related (Harvard or Ober- 
lin, for instance) that have evolved into essentially secular 
institutions, indistinguishable in curriculum and institu- 
tional character from secular institutions generally: 

• Previously church-related schools founded by ethnic groups 
(Calvin College by the Dutch Reformed Church orCustavus 
Adolphus College by Swedish Lutherans, for instance) that 
now are distinguished by environmental or cultural charac- 
teristics rather than ideological or doctrinal ones: and 

• Institutions that have retained a strong spiritual identity 
(Catholic I niversity or brigham Young I’niversity. for in- 
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stance) and attract students and faculty willing to conform 
to particular religious and cultural constraints (Julius 1991 ). 





It is the third group of universities and colleges that are gen- 
erally involved in personnel issues connected with religion. 

These institutions are generally different from sectarian 
institutions in several ways, and the differences have an often 
profound impact on personnel matters. Collegiality is often 
more pronounced at religiously affiliated institutions. Because 
religious institutions are often grounded in different purposes 
from secular institutions, individuals employed at denomina- 
tional colleges often view their work as more of a calling than 
an occupation (l)uchin 1991 >. And because resources are 
often limited and pay is typically low at these schools, many 
serv ices are commonly donated or volunteered (Julius 1991 ). 
The environment in religiously affiliated institutions often 
promotes generosity in performance evaluations, in recogni- 
tion of the sacrifices attendant to working at a church-related 
school and in furtherance of the values of community and 
collegiality (I)uchin 1991). 

As a result of their distinctive character, religiously affili- 
ated institutions have some degree of exemption from re- 
quirements for nondiscrimination in hiring and employment 
(Araujo 199b: Leap 199 s). To protect the religious character 
of church-related schools, courts have allowed for preferen- 
tial hiring based on religion in certain circumstances, under 
the “bona fide occupational qualification" doctrine. l*’or ex- 
ample, church-related institutions are allowed to discriminate 
somewhat in hiring — limiting their hiring to ordained minis- 
ters to teach seminary students or members of a religious 
order to leach philosophy at an institution affiliated with that 
order, for example — even if these criteria inherently exclude 
oilier groups, particularly women (Araujo 199b). 

'fhe principle of nondiscrimination articulated in Title Vll 
and elsewhere has three types of exceptions (Araujo I99(>). 
Although the exceptions do not give institutions the explicit 
right to discriminate, thev preclude the imposition of sanc- 
tions or injunctions against the institution in certain types of 
situations: 

• When personal adherence to the principles of a certain re- 
ligion is needed to continue the missions and activities of 
the institution, as. lor example, hiring an ordained minister 





with certain religious beliefs as campus chaplain. Reli- 
giously affiliated schools can thus refuse to hire or can dis- 
charge someone whose personal conduct — sav an out-of- 
wedlock birth or support of abortion rights — is counter to 
the institutions religious tenets. The exception would ex- 
tend even to the dismissal of a tenured faculty member. 

• When the religion or religious views of a candidate or em- 
ployee are integral to what is reasonably necessary to en- 
sure the successful operation of the institution — for exam- 
ple. the interest at some religiously affiliated institutions in 
maintaining a sizable core of faculty belonging to the spon- 
soring religion to maintain the character of the institution. 

• When hiring practices based on religious affiliation are 
geared toward perpetuating a curriculum that is directed 
toward propagation of a particular religion (Laycock 1993). 

Nevertheless, the l : .S. Supreme Court has drawn the line 
at certain types of discrimination in the context of religion. In 
Boh Jones l 'uirersity r. I > tiled States ( 1983). a case involving 
institutional rules against interracial dating, the court held 
that the interest in racial equality in education is such a com- 
pelling interest that it overrides the free exercise of religious 
rights. The logic underlying the ruling is that religious claims 
about race are likely insincere and that even sincere Ix'liefs 
in racial discrimination are less central to most religious tradi- 
tions than theology or sexual morality (Laycock 1993). 

Practical Concerns in Hiring and Promotion 
Employment intewiews 

Several stale and federal laws govern the areas about which 
employers can question prospective employees during inter- 
views (Carkeek et a!. 198S; Ford 1993: Marchese and 
Lawrence 198S; Pullum 1991). Such questions- — whether 
direct or indirect — can be used to discriminate on the basis 
of a category protected under Title Vll and other antidis- 
crimination legislation. In general, questions related in job 
requirements and the applicant's ability to meet them arc 
permitted. Questions that seek to identity information that 
might be used to discriminate are disfavored. 

• Hmployers canno* ask about marital status, pregnancy, 
future plans to raise children, and the number and ages of 
children (Pullum 1991 ). For example, an employer can ask 
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an applicant whether he or she has commitments that may 
impede attending meetings or job responsibilities but can- 
not ask about specific arrangements for child care (Ford 
1993 ). Other questions intended to restrict employment on 
the basis of gender are permissible only in the very rare 
cases when gender is a bona fide occupational qualifica- 
tion (BFOQ). For example, questions related to the height 
or weight of an applicant — often used as a surrogate for 
gender — must he avoided unless height and weight are 
necessary requirements for the position, as might be the 
case in hiring certain security personnel (but is likely rare 
elsewhere in higher education) (Ford 1993 ). Similarly, un- 
less age is a BFOQ, employers are advised not to ask the 
age of the applicant (Ford 1993 ). Finally, questions about 
the origins of an applicant's name, or requests for his or 
her photograph are discouraged, given their potential to be 
used to identify race, ethnicity, or gender (Ford 1993 ). 

• The ADA prohibits questions directed at the nature and 
severity of any physical or mental disabilities. It also pro- 
tects against employers' imposing job requirements that 
disadvantage those with disabilities, unless an institutional 
necessity exists for the requirement and accommodating 
the disabled person would impose an undue hardship on 
the institution. Discrimination against those who smoke is 
not necessarily prohibited under the ADA, however. Al- 
though legislation in some stales may allow deference to 
nonsmokers, laws in other stales and certain municipali- 
ties prohibit disadvantaging smokers in making employ- 
ment decisions (Ford 1993 ). Another developing area of 
law is drug and alcohol screening for applicants. Aca- 
demic administrators are advised to consult counsel to 
determine the standing in their jurisdiction of including 
consideration of voluntary behavior generally associated 
with poor health in the decision to hire someone. 

Finally, no federal law prohibits discrimination on the 
basis of physical appearanc e. Fmployers may establish 
reasonable standards of dress and grooming, provided 
they are uniformly applied and do not have a dispropor- 
tionate impact on members of classes protected under the 
antidiscrimination laws (Ford I9<H). 

• Although federal law has not recognized sexual orienta- 
tion as a protected class under the* antidiscrimination 
laws, refits.! I to hire a qualified c andidate on the* basis o! 
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sexual orientation alone may violate certain federal or 
state constitutional rights, state or local laws, or institu- 
tional policies (Ford 1993). Moreover, academic adminis- 
trators should be aware of institutional policies extending 
benefits to domestic partners (Fried 1994; Laarman 1993). 

• Employers may not discriminate on the basis of national 
origin. Specific inquiry is prohibited into information that 
would indicate national origin, such as foreign addresses, 
or the origin or birthplace of an applicant. Similarly, em- 
ployers may not ask what country an applicant is a citizen 
of or whether the applicant or any relative is a IAS. citizen 
(Ford 1993). Questions related to the ability to submit 
proof of citizenship after hiring are permitted, however 
(Ford 1993). Employers may ask whether an applicant is a 
citizen of the Cnited States, has the right to remain perma- 
nently in this country, or is prevented from lawfully be- 
coming employed because of visa or immigration status. 

In addition, employers may inquire about the applicant's 
fluency in English, but questions related to national origin 
or native language are forbidden (Ford 1993). 

• The same is true of educational status and work experi- 
ence. Employers may ask questions related to educational 
attainment and schools attended, but they may not frame 
these inquiries in terms of an applicant s nationality, racial 
association, or religious affiliation of a school attended, 
nor can they ask how the applicant gained his or her 
ability in English. Employers may ask about the names 
and addresses of previous employers, dates of employ- 
ment, reasons for leaving, and salary history (Ford 1993). 

• Employers may not inquire into an applicant s religious 
preference, denominational affiliation, or church attended 
unless they are BEOQs. It is permissible to inquire about 
organizations of which the applicant is a member, pro- 
vided the name or character of the organization does not 
reveal the race, religion, or ancestry of the job candidate 
(Ford 1993). Similarly, employers may advise applicants 
of work requirements to a\oid possible conflicts with 
religious or other convictions (Ford 1993). 

• Courts also do not allow questions about arrest records 
without proof of institutional necessity. Questions about 
actual convictions arc* permissible, although under EEOC 
guidelines, convic tion may not be an absolute bar to em- 
ployment (Ford 1993). Those making hiring decisions 
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should consider mitigating factors such as the frequency 
and severity of the violations, age of the applicant at the 
time of the illegal act, lime elapsed since the conviction, 
and so on in determining the weight that a conviction 
should have in the decision to hire someone. In addition, 
employers may not ask what type of military discharge a 
veteran received (ford 1993). 

♦ federal law' limits the circumstances under which employ- 
ers may test employees using polygraph examinations, 
including exceptions for certain defense and intelligence 
contractors (Ford 1993). Similarly, inquiry into financial 
information — including overall assets, home or automo- 
bile ow nership, or past wage garnishments — is prohib- 
ited. as is the use of credit reports, unless it is institution- 
ally necessary to do so (Ford 1993). 

Those conducting interviews and making hiring decisions 
must exercise care. 'Hie emerging tort of negligent hiring 
holds employers liable for the failure to discover key infor- 
mation about an empi ee that reasonably might have pre- 
vented harm and liability to others from that employee's 
actions. In addition, vicarious liability — where the employer 
is held responsible for certain acts of employees — ran result 
from placing unfit employees into positions (Ford 1993). 

Aside from issues related to what questions may and may 
not be asked during an interview, affirmative action is typically 
an issue in searches at universities and colleges. Federal law 
requires search committees to make a “good faith effort '* to 
develop a talent pool reflecting the available women and mi- 
norities in the labor force (Marchcse and Uiwrence 1988). 

How the committee ensures that it has met the standard is an 
open question. It is suggested that the effort should equal or 
exceed that expended on getting other valued people into the 
institution, such as recruiting the best students (Marchcse and 
Lawrence 1988). The affirmative action office at an institution 
may also have analyzed imbalances in staffing on the campus 
and could provide the academic administrator with general 
guidance (Carkcck et al. 1988). In the end, an affirmative 
action-based legal challenge will he decided on whether the. 
institution has made a full good faith effort overall in the area 
ol affirmative action and whether the effort has succeeded in 
terms of the hiring and promotion of women and people of 
color on campus (Marchcse and Lawrence 1988). 
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Nevertheless, keeping applications of minority or women 
candidates under consideration when they have no real po- 
tential to be appointed to the position or successful in it is 
typically a poor decision. A better practice is to stop the 
search process and renew' recruiting efforts for the position 
(Marchese and Lawrence 1988). Further, deans and chairs 
should refrain from indicating that they are interested onlvm 
hiring a woman or minority candidate to improve the unit's 
diversity (Ford 1993)- To ensure fairness for all candidates, 
especially women or minority candidates, those involved in 
hiring should require the same standards of all applicants 
and ask the same general questions of each (Ford 1993). 

Moreover, seemingly benign personal questions — those 
related to marital status, plans to raise children, child care, 
a spouse's employment, willingness to travel or work long 
hours — can assume a gender-based significance, particularly 
for women. Similarly, certain information about a place — that a 
small college tow n is a good place to raise children or a diffi- 
cult place for a single person or minority, for instance — is value 
laden. The same is taie of other gender-based prejudices — that 
men are ill-suited for secretarial positions or that women are 
too emotional to become leaders, for example (Ford 1993). 

Finally, when an applicant believes discrimination has 
occurred, he or she can file a complaint with the HKOC or 
applicable state agency, bring a lawsuit against the prospec- 
tive employer, or file a class action with other similarly ag- 
grieved plaintiffs (Pullum 1991). Still, the plaintiff must spe- 
cifically establish in concrete terms how the discrimination 
occurred during the selection process (Pullum 1991 ). If the 
plaintiff is successful, courts wall award remedies — some- 
times substantial remedies — ranging from money damages to 
orders enjoining future wrongdoing (Pullum 1991 ). 

To avoid these problems, academic administrators involved 
in searches should arrange briefings, as appropriate, with 
legal, personnel, and affirmative action staff so that they un- 
derstand relevant federal, state, and local .statutes and guide- 
lines, and applicable institutional regulations and policy state- 
ments v Marchese and Lawrence 1988). The keys to avoiding 
legal difficulties in a search include: 

• Learning w hat a scaich committee can and cannot do; 

• Remaining open, consistent, and fair throughout the 
process; and 
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search and decisions made (Marchese and Lawrence 1988).* 

Individual privacy rights 

The Fourth Amendment enters into higher education in two 
principle ways. Constitutional protections against warrantless 
and unreasonable searches and seizures are sometimes an 
issue in residence halls at public institutions where residence 
life and student affairs staff are state actors. Deans and chairs 
are more likely to be involved in the other usual Fourth 
Amendment issue: daig testing. The two issues are likely the 
subject of institutionwide policies. Given their complexity, aca- 
demic administrators should consult university counsel for 
guidance when rhe issues arise. 

At public institutions, testing is typically a Fourth Amend- 
ment issue because it is, in essence, a search and seizure. 
The standard for determining whether a drug testing policy 
is constitutionally valid is whether any intrusion caused by 
the actual testing outweighs a legitimate governmental inter- 
est in preventing the behavior that the testing is intended to 
prevent (Kaplin and Lee 1995). Drug testing involves a high 
level of intrusiveness. Courts have held urinalysis to be a 
significant intrusion into a fundamentally private domain. 
Other issues are related to the reliability of tests (American 
Association of Tniversity 1992). Therefore, a legitimate inter- 
est must rise to the level of protecting public safety or sensi- 
tive information (James. Gomez, and bulgar 1995). The I ; .S. 
Supreme Court allowed drug testing policies at the l*.S. Cus- 
toms Service for employees carrying firearms or confiscating 
drugs in Xational Treasury Rniphyces In ion r. Vtm Radix* 

( 1989). The Court also allowed rules mandated by the Fed- 
eral Railroad Administration requiring blood and urine test- 
ing for drugs and alcohol after certain violations of safety 
rules in Skinner r. Railway labor liwciitiivs Association 
( 1989). In both cases, the Court found it persuasive that the 
employees were part of a pervasively regulated industry 
(Kaplin and Lee 1995). 

At public postsecondary institutions, the question is 
whether the testing program — whether mandatory testing of 
all employees or random testing based on individual suspi- 
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don — i.s justified by the dangers of impaired professional 
Illness as a result of substance abuse (American Association 
of I'niversity 1992). It seems difficult to argue that faculty 
and administrators in higher education are engaged in a 
profession where the use of controlled substances poses a 
safety hazard to colleagues, constituents, or to society in 
general (Kaplin and Lee 1995). The AAl’P ( 1992) argues that 
no valid purpose for universal or random drug testing pro- 
grams exists in the academic community, favoring instead 
the observation of employees to identify deficient perfor- 
mance related to the use of drugs rather than the excessive 
intrusion that results from the testing. 

At private institutions, where the l .S. Constitution is inap- 
plicable, certain state constitutions (including California and 
Illinois) provide a right to privacy under w hich employees 
could challenge a testing policy. In addition, some cities, in- 
cluding San 1’Yanciseo. have adopted ordinances related to 
testing (Stadler 1989). (The right to privacy read into the Con- 
stitution by the I'.S. Supreme Court in (irisuold t\ Connecticut 
1 19651 and other eases is limited to issues related to procrea- 
tion.) Certain common law causes of action — invasion of pri- 
vacy. negligence, defamation, wrongful discharge — may also 
offer potential plaintiffs relief, even if testing programs are 
within federal and other provisions (Stadler 1989). finally, the 
ADA protects individuals with certain alcohol- and drug-related 
addictions from discrimination on the basis of that addiction. 

Certain types of other testing — genetic testing. I1IY and 
AIDS testing, polygraph testing, psychological or personality 
testing, obtaining credit information — typically are expressly 
prohibited by federal or stale statutes for both private and 
public employers (James, tionu... and Bulgar 1995). 

Immigration 

Although institutions typi -ally have routines for processing 
the increasing number of work permits and visas rccehed 
each year for international faculty and stall — often for 
foreign-trained faculty and instructors in engineering and the 
sciences — each document "requires intricate detail, elaborate 
paperwork, and administrative nudging to negotiate the ar- 
cane process. The laws are complex, the regulations contra 
dictory and unclear, and the rules of the game . . . shilling 
and idiosyiu tatic " (Olivas 1992. p. 5~5). Despite the fact that 
deans and chairs mutineh relei immigration questions to a 
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designated office on campus, it is important for academic 
administrators to appreciate the general parameters of fed- 
eral immigration laws. 

Congress lias broad authority to draw distinctions on the 
basis of nationality in the context of immigration (Kaplin and 
Lee 1995). The foundation of U.S. immigration law is the Im- 
migration and Naturalization Act of 1952, which established 
per-year and per-eountry ceilings on immigration. I aider the 
act, preferences are given to immigrants with family connec- 
tions or employment arranged in the United States (1). Ware. 
Somers, and Speake 1993). Three profound changes in immi- 
gration law occurred during the 1980s. First, the Refugee Act of 
1989 established a uniform policy for people lleeing religious, 
political, or other persecution (1). Ware. Somers, and Speake 
1993). Second, the Immigration Reform and Control Act of 
1980 provided processes to legalize many undocumented 
workers residing in the United States and penalize employers 
for hiring undocumented workers (Simon 1992). Third, the 
Immigration Marriage Fraud Ad created a two-year conditional 
residency period to test the viability of a marriage for aliens 
seeking to immigrate based on marriage to a I '.S. citizen. 

The Immigration Act of 1990 overhauled I '.S. immigration 
law by: 

• Fxpanding prefetertces for granting immigration and in- 
creasing emphasis on immigration by skilled laborers: 

• Promoting diversity in immigration by establishing a lot- 
tery for countries sending few immigrants to the United 
States; and 

• Permitting persons creating substantial sources ot employ- 
ment in the United Stales the right to obtain lawful per- 
sonal residence (1). Ware. Somers, and Speake .1993 L 

The ad also ended prohibitions on the immigration of gays 
and lesbians, people with mental disorders, "subversives," 
and communists (Simon 1992). 

An important distinction in immigration law is the one 
between nonimmigrants, who come to the United Stales for a 
specific purpose and limited amount ol time, and immigrants, 
w ho legally come to the United Stales to live and work per- 
manently (1) Ware. Somers, and Speake 1993 ). The Immigra- 
tion and Naiurali/ation Service (INS) grants nonimmigrant 
status to a person entering the country, lypes of nonimmi- 






tyrant status can he changed by petition to the INS. Aliens 
who have entered the country illegally, exceeded their desig- 
nated period of admission, or deviated from their particular 
category of nonimmigrant status are termed "undocumented" 
under the immigration laws. The INS also enforces its rules 
against employers who hire undocumented workers. 

'file visa that provides someone permission to enter the 
I'nited States is obtained through the Department of State at 
a r.S. consulate abroad. The II- lb nonimmigrant visa is the 
primary means used to arrange for the employment of inter- 
national faculty and staff, despite its somewhat protracted 
and cumbersome procedures (1). Ware. Somers, and Speake 
1993). The visa category is intended for aliens coming tem- 
porarily to the country to perform services in a specialty 
occupa.ion for which a bachelor's degree or its equivalent is 
needed. Employers must attest to the Department of Labor 
that the worker will be paid market wages, work within 
prevailing conditions, and is not replacing workers engaged 
in a strike or lockout. The employer must certify to the INS 
that the prospective position is a specially occupation, that 
the alien has the appropriate qualifications, and that the 
employer will pay the reasonable costs of return transporta- 
tion should the alien be fired during the period of autho- 
rized II- lb status (D. Ware, Somers, and Speake 1993). 

Faculty and staff who petition for lawful permanent resi- 
dent status can be employed permanently and can change 
positions at will. To hire an alien permanently, an employer 
must certify that no I'.S. worker is available to fill the position. 

All new hires, foreign and domestic, must document that 
they are eligible to work in the I'nited Stales by completing 
Form l- i. Preemployment inquiries are limited, however, 
especially wh n they are made only to those who appear to 
be foreign born. Accordingly, academic administrators should 
carefully follow institutional polic ies on employing interna- 
tional staff and scholars and make sure they understand the 
applicable rules before signing I - is. 

Certain tax issues are involved in employing foreign nation- 
als that turn on both visa status and exemptions available 
through one of several international lax treaties (1). Ware. 
Somers, and Speake 1993). Moreover, difficulties sometimes 
arise when international faculty and staff are in the I nitecl 
Stales on a v isitor or student 'isa and they perform some* task 
for a school or department Ibr which the institution wishes to 
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compensate them. As with other procedural issues in immigra- 
tion, the key for deans or chairs is to recognize that the proce- 
dures involved with obtaining the necessary status for interna- 
tional faculty and staff are complex and that people with the 
expertise to navigate the various procedures involved are 
usually available on campus. 




Conduct and Misconduct on the Job: Navigating 
The Employment Relationship 
Academic freedom 

“Academic freedom is a well-established tradition in American 
higher education, yet its metes and hounds are far from pre- 
cise" (Newman 1995, p. 289). Individuals, institutions, and 
courts often ascribe different meanings to the concept. In 
theory, academic freedom applies to individual faculty mem- 
bers and students as well as to institutions, but the courts 
have not expressly recognized the differences between aca- 
demic freedom as applied to individual faculty and individual 
institutions and the concept of academic freedom lor students 
is much less developed than that for faculty and institutions 
(l)oughtrey 1991). The bases of academic freedom are in the 
German concepts of Ichrfrcihc/1 (leaching freedom), /enifrei- 
hcil ( learning freedom ). and freiheit dev uvsseuschcift ( aca- 
demic self-government) (Doughtrey 1991; Kaplin and Lee 
1995; Olswang and Fantel 1980). The societal rationale for 
academic freedom is preserving and encouraging the robust 
exchange of ideas within a community of scholars (Doughtrey 
1991; Smolla 1990). 

I’nder the 19+0 AAl'P Statement of Principles, academic 
freedom for faculty is the ability to pursue teaching and re- 
search goals — no matter how controversial — and to enjoy the 
same right to free expression as others in society without fear 
of negative employment consequences (l)oughtrey 1991; 
Newman 1995; Olivas 199.5; Olswang 1988; Van Alstync 
1995). Academic freedom protects not only faculty from their 
own institutions, governing boards, government agencies, and 
legislatures, but also institutions from government interference 
(Newman 1995). Moreover, faculty appointment is immaterial 
to academic freedom. L’nder the 19 tO AAl’P statement, pro- 
bationary faculty have the same right to academic freedom as 
do tenured faculty ( Doughtrey l<)9l: Kaplin and Lee 1995). 

Definitions of academic freedom are both professional — 
the one articulated In the AAl'P — and legal — the one ccn- 




to red in the First and Fourteenth Amendments (Metzger 1993). 
The professional side of academic freedom is often a question 
of contract law. It either is incorporated into faculty contracts 
directly, through stated institutional policy, or is implied 
through an institution's academic custom and usage (Lovely 
1991). At private institutions, contract law is essentially the 
limit of the protection of academic freedom. Similarly, aca- 
demic freedom is based on contract in religious settings as a 
result of concerns about the Establishment Clause and the 
Free Exercise Clause. Religious institutions are expressly ex- 
cluded from the AACR's 19*40 Statement, based on the argu- 
ment that the production of knowledge or its dissemination in 
print and in classrooms often refers to doctrinal authority 
< Kaplin and Lee 1995). 

At public universities and colleges, academic freedom is 
linked with constitutional principles. In Suvczy r X cir 
Hampshire { 195"). the I’.S. Supreme Court indicated that 
academic freedom is a particularly cherished First Amend- 
ment right (llicrs 1995; Lovely 1991). Nevertheless, courts 
have not specifically held that a distinct right to academic 
freedom exists (Olswang and Fantel 1980). As in Suvczw 
statements emphasizing the importance of free inquiry to a 
free society are often in dicta. (Dicta are writings in a judi- 
cial op'nion that are not necessarily a basis of the decision 
and thu.« re not binding as legal precedent.) The famous 
and expansive statement by Justice Frankfurter in .SVreerrin 
support of academic freedom as necessary to a "free society'* 
is in a concurring opinion (an opinion agreeing with the 
decision of the majority, but for different reasons). Frank- 
furter portrayed academic freedom at the university as four 
essential freedoms: “to determine for itself on academic 
grounds who may leach, what may be taught, how it shall 
be taught, and w ho may be admitted to study" (l)oughtrey 
1991). Thus, academic freedom is recognized by the courts 
but does not have the status of a concrete constitutional 
principle. Finally, at public institutions, academic freedom 
may also be the subject of state statutes or administrative 
regulations (Kaplin and Lee 1995). 

Fatly academic freedom cases topically involved external 
intrusions ( 1 liers 1995; Lovely 1991). The 1915 AAl'P Dec- 
laration of Principles was concerned with gov erning boards 
and legislatures, specifically w ithin the contexts ol judicial 
deleivnce tor trustees’ authority and the potential for intoler- 
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ant e of faculty members' exploration that challenged the 
status quo (Olsvvang 1988). The Declaration articulated sev- 
eral rights and privileges for faculty, including reappointment 
through faculty committee, the right to tenure with a proba- 
tionary 7 period not to exceed seven years, notice of grounds 
for dismissal, and a hearing before dismissal (Kaplin and Lee 
1995). Later academic freedom cases generally' involved insti- 
tutional intrusions against individuals. In the 1940s and 1950s, 
several conn decisions applied First Amendment principles to 
determine that institutions could not terminate faculty for 
membership in political organizations, could not require dis- 
claimer oaths, and could not engage in “fishing expeditions" 
to seek information related to professional associations, com- 
petence. or integrity (Lovely 199! ). 

Different areas of faculty life are protected differently, and 
research is the most protected area. Although courts have 
usually been willing to protect the integrity of research, schol- 
ars have no absolute .privilege when there is an appropriate 
need to release research data. Protection of academic freedom 
for activities in the classroom is weakest, given the institu- 
tion's interest in maintaining the integrity of instructional ac- 
tivities. Still, institutions have authority over instructional activ- 
ities (but not absolute authority). Indeed, the l\S. Supreme 
Court has never spoken categorically on teaching freedom 
(Metzger 1993). 

Academic freedom is also protected for faculty in their 
nonteaching and nonresearch activities, typically those in- 
volving expression. In addition, academics have a limited 
right to outside employment, provided it does not interfere 
with the substantial interests of the institution (Kaplin and 
Lee 1995). Discussions of matters of public concern are pro- 
tected. provided that the communication is not outweighed 
by the interest of the institution in maintaining effective 
working relationships with constituents and with t lie effi- 
cient provision of education. "A matter of public concern" is 
defined as something that involves the interests of more 
than just a few people (Kaplin and Lee 1995). In I’ickcring r. 
Hoard of liiluccitiuu ( 1968), the t'.S. Supreme Court held that 
a school teacher could not be dismissed on the basis of 
speech on an issue of public concern, absent proof that he 
or she had recklessly or knowingly made false statements 
(lliers 1995; Olswang and Fantel 1980). As a general rule, 
cases like Pk involv ing public employees extend to 
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higher education settings, even though academic freedom in 
elementary and secondary school classrooms and the protec- 
tion afforded to college and university researchers and 
teachers are different (Hiers 1995: Lovely 1991). 

W hether faculty activities and interests are protected is sub- 
ject to a three-stage analysis, ending at any stage where a neg- 
ative answer occurs (Kaplin and Lee 1995). The first stage is a 
determination about whether the activity is a matter of public 
concern. The second stage is whether the interest of the indi- 
vidual in engaging in an activity outweighs the interest of the 
institution in preventing the activity. The third stage is whether 
the institution would have taken adverse action against the 
faculty member even without the activity's being involved 
(Lovely 1991 ). 'l'he decision of the l*.S. Supreme Court in Con- 
uichr. Myers { 1985) could represent an emerging view accord- 
ing greater weight to the need of public employers to maintain 
discipline and harmony in the workplace (Olivas 199.5). 

Like other rights derived from constitutional principles, 
academic freedom is not absolute (Riley 1993). As a general 
rule, institutions can avoid judicial invalidation of their actions 
in academic freedom cases if strong and dispositive grounds 
exist for an action independent of matters involving academic 
freedom. Administrators should consult with counsel before 
taking any adverse personnel action in response to any form 
of faculty expression (Hiers 1995). If the speech in question is 
reasonably likely to pose some imminent risk of harm to insti- 
tutional operations, institutions may request that the speaker 
refrain from such speech. Such a request is appropriate, how- 
ever. onlv when the speech presents some real likelihood of 
actual interference with the academic enterprise, not simply 
when the administrator disagrees with the content. Adverse 
personnel actions based on expression often result in litiga- 
tion. underscoring the importance of maintaining adequate 
documentation of language used by administrators in dealing 
with these situations and the ability to demonstrate actual 
interference with institutional operations. 

Performance evaluations , post-tenure 
review, and comparable worth 

Performance evaluations sene several functions, including the 
legal function of providing a record that can he used to sup- 
port positive personnel actions, such as promotion and in- 
creases in compensation, as well as negative actions, such as 
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demotion, discipline, or termination (Benedict and Smith 1992; 
Carkeek et al. 1988). Evaluations should he conducted accord- 
ing to a common set of criteria, which should be written, 
clear, specific, and objective. They should also be relevant to 
differe: ■ * ■ :>es of employees and applied to them consistently 
(Copc^.,. . and Murry 1996). Neither the criteria themselves 
nor the manner in which they are applied may discriminate 
against any employee or group of employees (Craver 1990). 

To minimize legal exposure in the context of perfor- 
mance reviews: 

• Evaluations should be limited to the duties and responsi- 
bilities of the given position. Factors such as lifestyle, 
religious practices, and other non-job-related conduct are 
not appropriate subjects for the evaluation. In addition, 
all aspects of the position should be included in the eval- 
uation. For example, if service is listed as an evaluatory 
category for faculty, an evaluation that fails to give credit 
for service is deficient. 

• Evaluations should relate to current actions. Recent contri- 
butions should not obscure an overall lack of achieve- 
ment, just as past achievement should not cause the eval- 
uator to overlook inadequate recent accomplishments 
(Copeland and Murry 1996). 

• Evaluations should be conducted by academic administra- 
tors trained in the basics of personnel evaluation who 
understand the fundamentals of employment discrimina- 
tion law as well as institutional, schoolwide, and depart- 
mental criteria (Copeland and Murry 1996; Sarchet 1995). 

• It is important to prepare a formal report for each em- 
ployee evaluated and to have the employee sign the re- 
port to signify that he or she reviewed it. Employees' ac- 
cess to their own personnel file may be guaranteed by 
state statute (Sarchet 1995). It is critical, however, that 
personnel reports remain confidential. They should be 
circulated only on a nced-to-know basis, both to protect 
the privacy of the employee and to avoid a defamation 
action in case the report contains erroneous negative in- 
formation. Reports should include an account of strengths 
and weaknesses, suggestions for correcting weaknesses 
and a time frame for effecting (hem, and specific and v alid 
reasons for any adverse recommendations. 




• An effective and objective appeal process should be avail- 
able. L'nder the principle of comity, courts will usually 
require that a person bringing a complaint exhaust all 
administrative remedies before applying to a court for 
relief. Courts w ill, however, accept cases before all ad- 
ministrative procedures are exhausted if available admin- 
istrative remedies are inadequate. 

Although reviews of probationary faculty to determine their 
congruity with standards required for tenure are typically man- 
datory. tenured faculty typically are not evaluated (Ikng 1995; 
Olswang and Fantel 1980). At institutions that have devel- 
oped a system for post-tenure review, performance criteria cur- 
rently used in tenure decisions should be applied to tenured 
faculty being reviewed, providing credit for teaching, research, 
and service activities within the context of institution- and 
department-specific standards (Graver 1990). As with any eval- 
uation. criteria may not discriminate (Copeland and Murry 
1990). Kven if the criteria seem neutral, if performance evalua- 
tions of older faculty are consistently below those of younger 
faculty, the potential exists for a successful disparate impact 
case under the AO HA (Graver 1990). 

Moreover, any termination resulting from a series of nega- 
tive post-tenure review s would have to provide process con- 
sistent with any for-cause dismissal of a tenured faculty mem- 
ber (Copeland and Murry 1996; Graver 1990; Olswang and 
Fantel 1980; Sarchet 1995). And although courts display the 
traditional deference to academic decision making in the 
context of performance evaluations, judges are more likely io 
uphold a dismissal if it is the product of a system of evalua- 
tion linked with regular faculty development, as opposed to 
a summativc. sanctions-based approach (Burg 1995; Cope- 
land and Murry 1996). 

Finally, gender-based wage discrimination is a potential 
issue in higher education (Luna l99o>. l’nder the theory of 
disparate treatment, a single plaintiff or c lass of plaintiffs 
would demonstrate comparable worth — equal pa\ for equal 
work — using statistical evidence ‘Luna 1990). 

Employee misconduct 

Institutions and indiv iduals mav lx* held liable for several 
ts pcs n| misbehavior that can occur in a department or 
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school. One area of potential liability is sexual harassment, 
which is a violation of Title VII as well as the laws in many 
states that may provide even greater protection (Allen 1995; 
Keller 1988). Title IX may also be applicable in sexual ha- 
rassment cases, particularly for students who bring actions 
(Keller 1988; Roth 1994). 

Sexual harassment is defined under Title MI as unwel- 
come sexual advances, requests for sexual favors, or other 
verbal or physical conduct of a sexual nature, provided one 
of three circumstances is present: 

• Submission to the conduct is made a condition of em- 
ployment. either explicitly or implicitly; 

• Submission to or rejection of the conduct is used as the 
basis for decisions about employment: or 

• The conduct has the purpose or effect of substantially in- 
terfering with performance of work or of creating an in- 
timidating. hostile, or offensive environment (R. Adler and 
Peirce 1993; Allen 1995; Carkeck et al. 1988; Carroll 1993: 
Perry 1993: Radford 1994). 

Thus, the courts recognize two different forms of sexual 
harassment: quid pro cfiioi employment conditioned on sub- 
mission) and hostile work (Allen 1995; Ciesla 

199 i: Ploerchinger 1995; Keller 1988; Larson 1992: Martell 
and Sullivan 1994: Perry 1993; Roth 1994). Finally, sexual 
harassment is not gender-specific, as both men and women 
can be the target of die harasser. 

The issue in sexual harassment cases is not w hether the 
conduct is consensual or voluntary, but whether it is unwel- 
come. I'vcn if a target appears to be in a consensual relation- 
ship. it may be unwelcome and thus sexual harassment (R. 
Adler and Peirce 1993: Allen 1995; Larson 1992; Martell and 
Sullivan 199-1; Radford 199 i; Roth 199 I). In other words, a 
relationship that appears consensual may not actually be so if 
it is unwanted by tin* target of sexual harassment. The often 
difficult question of whether conduct is actually unwelcome 
is a question of fact to be determined by the court based on 
the evidence presented by both sides (Radford 199 4). 

The courts examine conduct from the perspective of a 
reasonable person in the same or similar circumstances as 
the subject of the harassment (R. Adler and Peirce 1993: 




Alien 1995: Carroll 1993: Ciesla 1994; Leland 1994: Martell 
and Sullivan 1994: Perry 1993: Radford 1994: Roth 1994). In 
sexual harassment cases involving w omen, a serious risk 
exists that women who are offended or intimidated by sexist 
conduct will be deemed "unreasonable’* according to pre- 
vailing male standards. In other words, a pervasive under- 
standing often exists within organizations and institutions 
that sexual harassment is a harmless amusement to w hich 
women overreact and about which they lack a sense of hu- 
mor. Thus, in sexual harassment cases involving women, the 
appropriate and applicable standard is that of a reasonable 
woman (R. Adler and Peirce 1993: Leland 1994). 

Institutions are liable in a sexual harassment-based lawsuit 
if their employees or agents knew or should have known of 
the offense (Allen 1995: Elza 1993: Perry 1993: Roth 1994). 
i/uwsuits may be brought under a tort theory, such as battery, 
assault, infliction of emotional distress, defamation, or false 
imprisonment, or as a wrongful termination (Allen 1995). 

Institutions are legally obligated to investigate complaints 
of sexual harassment promptly and take appropriate discipli- 
nary action when necessary (Carkeek et ai. 1988). Therefore, 
it is critical that institutions establish concrete policies on 
sexual harassment, increase awareness of the issue across 
the university community through effective dissemination of 
information, and encourage academic administrators to en- 
force the rules defined. Most institutions have a specific pol- 
icy on sexual harassment. Some have different policies and 
procedures for students and employees. Some institutions 
incorporate sexual harassment complaints into existing 
grievance procedures, and some have established separate 
processes (Carkeek et al. 1988). Whatever form they take, 
well-crafted policies and procedures include means for the 
informal resolution of complaints, as well as due process 
protections for ’noth parties w hen informal resolution is not 
feasible or fails (Carkeek et al. 1988: Carroll 1993). 

Formal procedures should: 

• He tailored to the institutional environment; 

• Identify campus members who fall under the policy: 

• Delineate the nature and range of discipline; 

• Describe prohibited conduct, including clear definitions 

and examples of sexual harassment; 
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• Outline procedures to file complaints; 

• Designate the office to receive complaints; 

• Provide for confidentiality to the fullest extent possible; and 

• Establish time frames for actions (Allen 1993; Carroll 1993; 
Ciesla 1994). 

Procedures typically include a deadline — usually of approxi- 
mately 180 days — within which complaints can be filed 
(Carkeek et al. 1988; Carroll 1993: Ciesla 1994). 

Questions may arise over who should investigate a com- 
plaint. The answer often depends on the nature and extent 
of the allegations. The only constant is that the investigator 
or investigators — whether academic administrators, human 
resource personnel, or an attorney — must be both impartial 
and familiar with institutional policy and procedure (Alien 
1993). Issues relevant to an investigation might include; 

• Identifying the harassing behavior and where it occurred: 

• Ascertaining the response of the subject, the presence of 
any witnesses, whether the conduct was part of a pattern, 
and what could have been done to stop the behavior: and 

• Determining how the situation could be resolved (Allen 
1993; Carkeek et al. 1988; Oh 1992). 

Sexual harassment policies are usually attentive to issues of 
confidentiality, both related to filing complaints and resolving 
them (Ciesla 199*0. Although it is not always possible to main- 
tain confidentiality, given the nature of certain offenses (Allen 
1993), it is prudent to guarantee against retaliation on the 
basis of a sexual harassment complaint (Ciesla 1994). I 'nder 
all circumstances, administrators and others involved in com- 
plaints should maintain complete written records of all inter- 
views, investigations, and determinations (Allen 1993). Above 
all. academic administrators should not treat complaints as 
necessarily unfounded or frivolous. They should investigate, 
document, and resolve matters whenever knowledge or alle- 
gations of harassment arise and should do so as promptly as 
possible (Allen 1993). Some eases — such as offensive cartoons 
or nucle photographs posted within offices or classrooms — do 
not require an investigation before actions can and should be 
taken to hall the conduct (Allen I ( )93). 

In the context of employment, sexual harassment also 
take’s sc‘\ cral forms: 




• Quid pro quo harassment might involve a supervisor's 
asking an employee to have sex with him or her in ex- 
change for a promotion. Moreover, the preferential treat- 
ment of subordinates who consent to sexual requests is a 
form of harassment toward the co-workers who do not 
(Allen 1995: Larson 1992; Radford 199-4: Roth 1994). 

• Public displays of nude or seminude pinups, and demean- 
ing or offensive photographs, cartoons, and graffiti in the 
workplace are examples of sexual harassment in a hostile 
environment (Alien 1995; Carroll 1993: Larson 1992). The 
same is true of imposing sexually provocative or sugges- 
tive dress codes on employees. In addition, observing the 
harassment of others can also constitute sexual harassment 
relative to the observer. The harassment can be so offen- 
sive, demeaning, or disruptive as to constitute a hostile 
work environment, even if it is not specifically directed at 
the observer (Allen 1995). Similarly, retaliation against an 
employee for exercising his or her right to stop sexual 
harassment is prohibited. 

• Verbal harassment — stating that a person is not equipped 
to do a certain job on the basis of his or her gender — is 
sexual harassment, as are repeated sexist, demeaning, or 
derogatory jokes or comments, unwelcome comments on 
appearance, and the habitual use of patronizing or de- 
meaning terms (such as “sweetie** or “babe") (Allen 1995). 
The same is true of such behaviors as leering or ogling 
(Allen 1995). 

• Physically blocking access to a work area or physically 
preventing passage through corridors, when the conduct 
is directed at someone based on gender, constitutes ha- 
rassment. The most egregious forms of battery and as- 
sault — as well as rape and stalking — may be both sexual 
harassment and violations of criminal law (Allen 1995). 

• One form of harassment is repeatedly asking a co-worker 
on dates after expressed or implied denials, prov ided the 
pervasiveness of the request interferes with the ability of 
a reasonable person to do his or her job. A single request 
for a date made in a usual manner and context is not sex- 
ual harassment just because it occurs in the workplace, 
however. A single or isolated ev ent of this type is rarelv 
considered sev ere or pervasive enough to constitute sex- 
ual harassment (Allen 1995; Larson 1992; Radford 199 D. 

I nder the decisions of the l ' S. Supreme Court in Harris 
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r. Forklift Systems ( 1986) and Mentor Sewings Bank r. 
\'iuson ( 1986). sex-based harassment must be sufficiently 
severe and pervasive to alter the conditions of the work 
environment and create a hostile environment (Martell 
and Sullivan 199*4). 

The bottom line is that voluntary participation in sexual or 
other acts does not mean they do not constitute sexual ha- 
rassment. because differences in power often make it diffi- 
cult to say "no" (Allen 1995). The standard is rather that a 
reasonable woman or man in the place of the target would 
feel pressured. 

Sometimes issues of sexual harassment arise in the con- 
text of consensual relationships between faculty and stu- 
dents (Allen 1995; Keller 1988). When students complain of 
sexual harassment involving faculty as teachers or advisers, 
harassment often becomes linked with core academic val- 
ues, such as academic freedom, free association, free ex- 
pression. and privacy, and thus can become especially 
tricky. Some institutions also have specific policies that for- 
bid consensual amorous relationships between faculty and 
students (Keller 1988). Quid pro quo cases — as with ex- 
changing sex for grades — are more straightforward than less 
direct forms of sexual harassment, such as unwanted or 
inappropriate attention directed toward a student (Perry 
1993). Inappropriate attention may take several seemingly 
innocuous forms — -invitations to lunch, personal comments 
on papers, personal notes, personal gifts. Indeed, these less 
direct cases of harassment are often framed as “special" at- 
tention to a “special" student within the context of regular 
academic life (Allen 1995). What is constant is that the stu- 
dent may feel pressure to accept, given the power of the 
professor over the student s academic progress. Whether or 
not the student consents to the relationship, directly or indi- 
rectly. is not the issue, fhe issue is whether a reasonable 
person in the place of the student would feel pressured. 

further, other indirect forms of sexual harassment occur at 
universities and colleges — leering or staring at students on 
campus, using crude or inappropriate language relative to 
students in jokes or comments in c lass, commenting that a 
student of a particular gender should not be studying a par- 
ticular discipline. I'nsoliciled and unwanted touching, includ- 
ing hugging or pats on the shoulder, can also constitute sox- 
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ual harassment of a more direct form and may also amount 
to the tort of batten-' (Allen 1995). 

Academic administrators addressing complaints from em- 
ployees or students must balance academic tradition with 
the prevention of sexual harassment. For example, in inves- 
tigating and disciplining tenured faculty members, academic 
administrators must respect the procedural and legal rights 
associated with tenure. At the same time, the failure to rea- 
sonably investigate and discipline offenders in a timely w ay 
can result in litigation and liability (Allen 1995: Carroll 1993; 
Larson 1992). 

Thus, the existence of a sexual harassment policy alone is 
not sufficient to insulate an institution from liability if it fails to 
properly invoke that procedure (Martell and Sullivan 1994). 
Moreover, institutions will be held liable for the failure to 
have an effective policy. Regardless of whether a policy exists 
or it is effective, if the institution knew or should have known 
about the harassment — either by employees or nonemploy- 
ees — liability may result from the failure to take effective ac- 
tion to stop it (Allen 1995; Ciesla 1994: Roth 1994). In addi- 
tion, an academic administrator, as supervisor, may also be 
held liable for failing to investigate a complaint or allowing a 
known condition to persist (Allen 1995: Perry 1993). Thus, not 
only the person accused of the harassment can be held liable, 
but also the institution and administrators who failed to act. 

Internal sanctions or remedies resulting from complaints 
of sexual harassment typically vary with the severity of the 
act. Penalties might range from exacting a promise not to 
commit the offensive act again, giving. a written or verbal 
warning, or requiring a private or public apology. They 
might also involve transfer, reassignment of duties, withhold- 
ing of pay increases, suspension, demotion, and dismissal. 
Some form of mandatory counseling may also be included 
(Carkeek et al. I98<S; Carroll 1993; Klza 1993). Liability may 
be found under discrimination laws, tort laws, or even crimi- 
nal laws in egregious cases. Remedies in civil cases may 
include compensatory damages, attorneys* fees and court 
costs, and punitive 1 damages (Allen 1995: Ciesla 1994: Larson 
1992: Roth 1994). 

In the end, preventing sexual harassment may best be 
achieved by raising the subject publicly and frequently to 
sensitize all concerned to the issue (Carroll 1993: Roth 199 t). 

It is also essential to develop appropriate sanctions that mem- 
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bers of the university community know will he enforced. 
Deans and chairs should express their strong disapproval of 
behaviors and practices that may he reasonably construed as 
sexual harassment (Roth 199*0. 

Deans and chairs must sometimes address forms of mis- 
conduct by employees other than sexual harassment, such as 
v iolations of the criminal law. Generally, the standard for 
dismissing employees for alleged misconduct is whether 
"good cause" exists (Hirschfeld 1995). In other words, to ter- 
minate an individual for alleged misconduct, the employer 
must make a good faith determination that sufficient cause 
exists based on reasonable grounds (Hirschfeld 1995). The 
key point in a good-cause determination is often whether the 
criminal misconduct has a direct nexus to the employment 
relationship, as with cases involving theft of university prop- 
erty or assaults while on duty. These cases illustrate grounds 
for immediate dismissal (Hustoles 1995). More difficult cases 
are those that involve criminal conduct off duty and off cam- 
pus where the connection to employment is less clear. Simi- 
larly, lesser criminal matters may not merit dismissal but may 
instead be cause for discipline. 

In any event, it is critical that academic administrators 
ensure due process requirements are met whenever consid- 
ering discipline or dismissal (Hustoles 1995). Due process 
requirements vary according to the case but generally re- 
quire some notice of charges and some opportunity to lie 
heard by an impartial decision maker (Hustoles 1995). 

Finally, actions based on misconduct by employees may 
involve the school or department in formal grievance proce- 
dures. These procedures exist on most campuses to allow 
employees to bring complaints; they are generally contained 
in institutional rules and regulations or collective bargaining 
agreements (Hstey 1986). Grievance processes are credible 
only when they protect employees from reprisals and in- 
volve a decision maker perceived by all to be impartial (Car- 
keek et al. 1988). Procedures usually involve a series of 
steps, beginning with documentation of the specific com- 
plaint and expected relief and continuing through some sort 
of investigation and resolution. Grievance procedures typi- 
cally include time limits for each step and piovi.sions to en- 
sure confidentiality. Policies often exclude certain individu- 
als (for example, student employees) or certain subjects 
(such as benefits or salary). Some processes allow for cm* 
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ployees to I ic represented before the panel by a third party 
tCarkeek et al. 1988; Samit 1993). 



Defamation 

Another area of potential misconduct in the context of em- 
ployment is defamation. Successful defamation claims allow 
plaintiffs to recover damages for false statements that cause 
harm to their reputations (Baxluke 1996: Traynor 1990). De- 
famatory statements are either libel (recorded defamation) or 
slander (spoken defamation) (Baxluke 1996). Individuals can 
be held liable for defamation when they meet four standards: 

• The statement at the basis of the claim must be false: 

• Some sort of publication — dissemination of the informa- 
tion — must have been made to an identified third person; 

• The publication must cause some injury, however nomi- 
nal, to the person making the claim: and 

• The falsehood must be attributable to some fault by the 
individual who publishes the allegedly defamatory informa- 
tion (Baxluke 1996; Kaplin and Lee 1993; B. Smith 1989). 

Bven if these standards apply, a defense to a defamation 
action based on privilege may be used. Lor instance, state- 
ments made in the proper discharge of a legal duty, as well as 
those made in the context of a legislative or judicial proceed- 
ing, are the subject of an absolute privilege, even though they 
may be made with knowing or rec kless disregard for the truth 
(Traynor 1990). A qualified privilege exists between persons 
who have a common interest in the subject matter of the ex- 
pression at issue, as with communication between two people 
in the context of an organixation (Baxluke 1996), The quali- 
fied privilege is often invoked in defamation actions in higher 
education stemming from performance evaluations, termina- 
tions for cause, and references for employment. In the case of 
employment evaluations, courts generally w ill apply the quali- 
fied pri\ ilege only if: 

• The evaluation was written by the appropriate institu- 
tional official; 

• The disputed communication was relevant to the employ- 
ment issues reviewed; and 

• The official conveyed the* evaluation only to those with a 
legitimate interest in it (Baxluke 1996). 
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The standard for what constitutes defamation is different for 
different types of plaintiffs. In the ease of a public figure, the 
person accused of defamation must show' actual malice. Public 
figures are individuals who have achieved fame or notoriety, 
including those in elected or appointed public office (Bazluke 
1996). For a private figure, the standard is negligence by the 
person making the statement (Travnor 1990). No specific rules 
designate who is a public figure and who is a private figure, 
but a substantial body of case law on the issue is instructive. It 
seems clear that a university chancellor or college president 
will be held to be a public figure. For other academic adminis- 
trators. including deans and chairs, the standard is less clear. 
Sometimes courts have applied the public figure doctrine and 
sometimes not (Bazlukc 1996). Recovery in defamation eases 
depends on several factors and may include both compen- 
satory damages for actual losses and punitive damages to 
punish the defendant and deter similar conduct. 

Finally, academic administrators should take precautions 
against defamation ( Bazlukc 1996). Regarding personnel 
files, employers should: 

• Maintain documents that are self-substantiating or readily 
subject to verification: 

• Limit access to files to those with an objectively sustain- 
able “need to know": and 

• Disclose documents according to a policy developed in 
consultation with counsel. 

In the area of employment references, academic administra- 
tors should exercise care that references: 

• Lome from the appropriate official, particularly one who 
has not had a history of interpersonal conllict with the 
subject oi the relerence: 

• Include only statements that are true- and can be verified: 

• Avoid gratuitous, subjective evaluations of character or 
personality: and 

• Alt* copied for files and maintained to ensure confidentiality 



Dismissal and Retirement of Faculty and Staff 

Provisions for the dismissal of faculty are usually contained 
in institutions' rules and regulations. As t rule, institutions 
can dismiss tenured (a culiv under onh’ two sets of circum- 
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stances. The first occurs when adequate cause exists based 
on one of four grounds: incompetence, immorality, neglect 
of duty, or insubordination (Copeland and Murry 1996: Kap- 
lin and Lee 199^). The second is as a result of program re- 
ductions in the context of a bona fide financial exigency. 

Xouleninvd faculty can generally be dismissed provided 
the dismissal is not based on some impermissible ground, 
such as discrimination or retaliation for asserting some right 
guaranteed by law (Kruft 1996: Olswang and I'antel 1980). 
The traditional legal principle in settings outside tenure is that 
an employment contract is of indefinite term and terminable 
at the will of either party. With the erosion over time of the 
at-will concept, however, legal challenges by dismissed staff 
and nonlenured faculty are increasingly decided within the 
framework of adequate cause diastoles and Docrr 1983-8-0. 



Dismissal of tenured faculty: For cause 
and financial exigency 

In Hoard of Regents i\ Rotbi I9"\2) and Ferry r. Siiu/crnunm 
( 19"*2). the l\S. Supreme Court distinguished between the 
rights afforded faculty members who do have tenure and 
those who do not. treating nonreappointment of term faculty 
differently from termination of tenured faculty for cause in 
terms of the due process rights afforded each group 
(Copeland and Murry 1990; Olswang and I'antel 1980). Never- 
theless. something like tenure may be implied by certain 
types of employment relationships, as in Sindcrnunni. where* 
reasonable expectations of continued employment constitute 
a properly interest. In these “de facto" tenure cases, institu- 
tions are responsible for providing adequate protection of the 
right to continued employment through appropriate due 
process (Olswang and Fantel 1980). 

When property and liberty interests are at issue — as in the 
case of the dismissal of a tenured faculty member — proce- 
dural due process requirements are heightened. These proce- 
dural due process protections ensure that tenured faculty are 
not dismissed as punishment for the exerc ise of unpopular 
intellectual pursuits protected by academic freedom (Olswang 
and I'antel 1980). In /*>//> and Siudernumn . the Court held 
that procedural safeguards are required when institutional 
policy and practice support a claim of entitlement to a posi- 
tion and w hen the dismissal has the* potential to seriously 
damage the* reputation of the faculty member and cause a 
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stigma with an impact on future employment (Kruft 1996). In 
cases whete dismissed laculty suffer a sufficient loss of repu- 
tation. the dismissal amounts to a loss of liberty. 

When sufficient issues of liberty and property are con- 
nected with a dismissal, due process protections typically 
require adequate notice and a full adjudicatory hearing, 
usually with the right to counsel and before a tribunal that is 
both impartial and has academic expertise. In practice, the 
hearing is frequently before a faculty committee that makes 
findings of fact and recommendations to the institution's 
president and board (McHugh 1973). Adequate notice re- 
quires explanation of the dismissal in sufficiently full detail 
to enable the faculty member to identify any error that may 
exist. Notice should also identify potential witnesses and the 
nature of their testimony (C)lswang and Fantel 1980). Finally, 
public institutions may be subject to state statutes or ..dmin- 
istrative regulations regarding due process, while private 
institutions are commonly subject only to contract law. 

Nevertheless, the decisions in Roth and Sindernunin reit- 
erate the general reluctance of courts to substitute their judg- 
ment for administrative decisions made within established 
rules or according to the terms of contracts at educational 
institutions (Olswang and Fantel 1980). Indeed, no general 
definition exists of what adequate cause is in the context of 
the dismissal of a tenured faculty member. The AAl’P has 
chosen to defer to individual institutions, and courts have 
been reluctant to establish a definition in deference 1 to the 
professional judgment of academic administrators and fac- 
ulty committees ( li. Brooks 1993). Institutional standards 
here must be especially clear, however. 

Although any definition of the adequate cause required for 
dismissal must be c lear, it need not anticipate or delineate all 
types of conduct. Institutions need only make every* effort in 
their policies and procedures to include definitions that will 
be important in the* adjudication of any later disputes arising 
from the* dismissal < Kaplin and Fee 1993). Further, at public 
institutions, standards must avoid vagueness under the Four- 
teenth Amendment and overbreadth under the First Amend- 
ment. Finally, standards must allow for adequate interpreta- 
tion of the contrac t at both public and private institutions. 

The classic* misconduct that amounts to adequate cause* is 
some combination of incompetence, immorality, neglect of 
clutv. and insubordination. These* standards are difficult to 




define, much less substantiate through evidence. In addition, 
given the justification of academic freedom for tenure — as 
well as the contractual basis of the tenure relationship be- 
tween faculty members and institutions — removing tenured 
faculty members is inherently difficult. Hut without arduous 
standards for dismissal, tenure would be a hollow protection 
for faculty (B. Brooks 1995). 

The determination of adequate cause can be made only by 
the academic peers of the faculty member in question in light 
of the general customs of both the particular institution and the 
academic community as a whole (B. Brooks 1995). In the con- 
sideration of incompetence, a two-part process is suggested for 
determining whether termination proceedings should be 
brought against a tenured faculty member (B. Brooks 1995). 
Hirst, the tenured faculty member must exhibit a manifest in- 
ability or unwillingness to contribute to the dissemination or 
advancement of knowledge through effective teaching, re- 
search. or service. A complete failure in one of these areas is 
required. In teaching, for instance, a faculty member might 
habitually be absent from class, employ unacceptable testing 
practices, prepare and deliver disorganized and irrelevant 
lectures, not stay current in teaching techniques and the sub- 
stance of a discipline, and fail to make requirements for the 
course clear to students (B. Brooks 1995; McGee 1993). Thus, 
incompetence may he linked with neglect of duty as well as 
with insubordination and perhaps even immorality. Second, 
the inability or unwillingness must be apparent for a long 
enough period that improvement is unlikely. In addition, un- 
less the faculty member’s inadequacy or indifference is so 
egregious that rehabilitation through professional develop- 
ment is improbable or impractical, institutions must attempt 
remedial measures. W hen that step clearly fails, then institut- 
ing the dismissal of the tenured faculty member can become 
the appropriate recourse. 

Cases of insubordination and immorality (also known as 
“moral turpitude") usually are more straightforward. Courts 
have defined insubordination as the failure to follow reason- 
able requests of administrative personnel (B. Brooks 1995). 
Moral turpitude is commonly exemplified by the professor 
who makes improper sexual advances towaid a student (B. 
Brooks 1995; Met lee 1993). It may also invoke dishonesty, 
such as research fraud or misrepresentation of credentials, or 
even extreme vulgarity (Met ice 1993). 
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Given the substantial contractual and legal protection that 
tenure affords, it is important to remember that the miscon- 
duct at issue must be extreme. Insubordination and immo- 
rality are adequate cause to dismiss a tenured faculty mem- 
ber only if the determination by the institution of adequate 
cause on these grounds is divorced from issues of academic 
freedom. Manifest insubordination is adequate cause be- 
cause of its potential to disrupt the academic environment, 
just as making inappropriate sexual advances toward stu- 
dents is potentially destructive to the learning environment. 

When institutions dismiss tenured faculty as a result of 
reduction or elimination of programs, they must clearly 
demonstrate that a bona fide financial exigency exists. One 
court defined financial exigency as a demonstrably bona fide 
and imminent financial crisis that threatens the viability of an 
institution or program that cannot be adequately alleviated by 
means other than a reduction in the employment force (Dixon. 
Lynch, and Swem 198”). Only in such circumstances can an 
institution exercise the authority implied under academic cus- 
tom and usage to ( lose programs and terminate faculty, in- 
cluding tenured faculty (Kaplin and Lee I99S; McGee 1993). 

As with for-cause dismissals, the burden of proof is on 
the employer (Dixon. Lynch, and Sworn 198"). Inquiry by 
the courts will focus on the process the institution used to 
determine the* existence of the financial exigency and on the 
standards used to determine the need for reductions to cer- 
tain programs and the decision to involve faculty members 
(lloupl 1992; Olswang and Daniel 1980). In making these 
decisions, institutions must neither dismiss all nontenurecl 
faculty before terminating am tenured faculty nor base deci- 
sions solely on seniority But they must: 

• Identify the academic needs of the program or programs 
identified for reduction, and of the institution as a whole; 

• (.onsidcr all alternatives to termination of faculty; 

• Protect advances resulting from affirmative action pro- 
grams; and 

• Recognize legal prohibitions against age discrimination 
(Dixon. Lynch and Swem 198“*; lloupl 1992: Olswang 
1983). 

Both public and private institutions can terminate tenured 
{acuity upon proof ol financial exigency, even if employment 



contracts are silent on the issue (Olswang and Fantel 1980). 

The dismissal cannot sen e as a pretext for dismissing faculty 
for reasons other than financial exigency, however, and it can- 
not he used as a means to subvert academic freedom (Olswang 
1983). In other words, the termination must he fostered hv ne- 
cessity and made in good faith. Dismissals cannot be arbitrary 
or capricious (lloupt 1992; Dixon. Lynch, and Severn 1987). 

Dismissals premised on institutional necessity are inher- 
ently less personal in their impact than dismissals premised 
on cause, so liberty is less a factor in the due process equa- 
tion. The property interest in tenure remains significant, 
however, and institutions must afford substantial due pro- 
cess protection to tenured faculty identified for dismissal 
resulting from financial exigency. 

Finally, at institutions where AAl'P rules have been incor- 
porated. dismissed tenured faculty typically have the right to 
appeal the decision. In the case of a state law or institutional 
policy, faculty also commonly have the right to he placed in 
another suitable unit or have the institution pay to retrain 
them. Not all institutions, however, have incorporated AA1F 
rules or are subject to state law. 

Dismissal of staff and nontenured faculty 

The traditional employment relationship between institutions 
and staff and nontenured faculty is emplovment-at-will (Car- 
keek et al. 1988; McKenna and Cuneo 1993a. 1993b). Chal- 
lenges to wrongful discharge, however, are increasingly 
framed in terms of adequate cause, as the at-will rule has 
eroded somewhat (liustoles and Doerr 1983-8D. Plaintiffs 
have challenged the employment-at-will doctrine using both 
contract theories and tort theories, arguing enforceable con- 
tractual expectations have been created by: 

• Spoken and w ritten assurances, promises, and statements 
made by supervisors; 

• W ritten policy statements in personnel handbooks and 
other sources: and 

• Institutional customs and practice's (Finnic and Finnic 
1993: liustoles and Doerr 1983-8t; McKenna and Cuneo 
1 993a, 19931)). 

Institutions have* little* defense against c laims founded in 
custom and practice, such as arguments that longevity or 
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service or general practices in higher education forbid termi - 
nation on the grounds of fairness, because no actual agree- 
ment exists between employee and employer (McKenna and 
Cuneo 1995a, 1995b). Certain express provisions also sug- 
gest adequate cause requirements in written contracts and 
other writings, as well as in documents that may be incorpo- 
rated into the contract (Finnic and Finnie 1993). 

To minimize or avoid contract-based wrongful dismissal 
actions, institutions are advised to take several precautions 
in personnel matters: 




Deans and chairs, and those under their supervision, should 
avoid making any statement that implies in any way the 
formation of a permanent contractual relationship (D. Duffy 
1995; McKenna and Cuneo 1995a, 1995b). These statements 
might include oral assurances of job security during an 
employment interview or ambiguous letters sent to employ- 
ees to improve morale (McKenna and Cuneo 1995a, 1995b). 
Contracts should avoid mandatory provisions, such as 
'shall,” “will." or “fair,” and instead include more permis- 
sive language unless the institution is confident of the 
ability of its supervisors to follow the policies and condi- 
tions stated to the letter. Similarly, contractual provisions 
should be written in plain language, avoid complicated or 
unrealistic procedures and requirements, and be reviewed 
periodically by counsel (1). Duffy 1995). 

Disclaimers in employment applications and personnel 
handbooks underscoring the at-will nature of the employ- 
ment are advisable, although a disclaimer does not guar- 
antee at-will status (D. Duffy 1995: McKenna and Cuneo 
1995a. 1995b). The same is true of having employees sign 
a document expressly acknowledging their at-will status, 
or integration clauses that indicate that the entire employ- 
ment contract is contained in a document, or set of docu- 
ments, and employees cannot rely on representations to 
the contrary (1). Duffy 1995). 

Ollier techniques — such as probationary periods for new 
employees or policies requiring a review of dismissal de- 
cisions by other administrators trained in employment 
law — have also proved useful to institutions (Carkeek et 
al. 19S8; Finnie and Finnie 1995; McKenna and Cuneo 
1995a. 1995b). It has been suggested, however, that some 
courts have construed the probationary period as imply- 
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ing that employees can lie fired only for cause after the 
probationary' period (D. Duffy 1995). Involving outplace- 
ment consultants early in the termination process is also 
advisable (Finnie and Finnie 1993). 

• Supervisors should document all employment actions, but 
it is important not to overdocument the file of one em- 
ployee compared with others. Files should never be al- 
tered (McKenna and Cameo 1995a, 1995b). 

In addition to contract -based theories, several tort theo- 
ries also challenge the traditional at-will rule. Despite the 
increasing popularity of allegations of wrongful discharge 
based on tort theories, however, proving the stringent ele- 
ments involved has proved difficult for plaintiffs (Hustoles 
and Doerr 1983-84; McKenna and Cuneo 1995a. 1995b). 

• In abusive or retaliatory discharge cases (also known as 
constructive discharge), plaintiffs allege that the institution 
forced their resignation through abusive behavior directed 
toward them. In other words, working conditions are made 
so difficult or unpleasant that a reasonable person would 
feel compelled to resign ( Finnie and Finnie 1993: Hustoles 
and Doerr 1983-444: McKenna and Cuneo 1995a, 1995b). 

• Interference w ith business or contract relations actions 
alleges that the institution induces a breach of the em- 
ployment contract by the employee through some wrong- 
ful act (Hustoles and Doerr 1983-444). 

• Negligent or intentional infliction of emotional distress in- 
volves outrageous or extreme behavior directed toward an 
employee and results in severe emotional distress (Hustoles 
and Doerr 1983-44 1; McKenna and Cuneo 1995a. 1995b). 

• In cases claiming negligent performance of a contractual 
obligation, the institution fails to meet a duty of ordinary 
care in performing a contractual obligation toward an 
employee (for example, an employer negligently con- 
ducts an annual employment evaluation) (Hustoles and 
Doen 1983-84; McKenna and Cuneo 1995a. 1995b). 

• Some dismissed employees have brought defamation 
actions, alleging that the reasons stated for the discharge 
are false (Finnie and Finnie 1993; McKenna and Cameo 
1995a. 1995b) 

• In actions founded on the theory of the employer s negli- 
gence in hiring, training, retention, and entrustmeni. em- 
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plovers are liable if they fail to exercise ordinary care in 
these activities (McKenna and Cuneo 1995a, 1995b). Fx- 
amples of an employer's negligence include failure to 
investigate the background of a prospective employee, 
failure to hire individuals who are competent and quali- 
fied for a job. or fraudulent misrepresentation of the insti- 
tution and what it will offer to the employee (McKenna 
and Cimeo 1995a. 1995b). 

Courts have also caned exceptions to the general 
employment-at-will rule to combat certain types of behavior 
by employers. The exceptions are employers' behav iors that 
are protected by the at-will doctrine but are contrary to 
public policy. Examples include employees who refuse to 
engage in illegal acts, those who insist on performing a duty 
required by statute, or those who are whistle blowers (Fin- 
nic* and Finnic 1993: McKenna and Cuneo 1995a. 1995b). 
Certain federal statutory exceptions also apply to the at-will 
doctrine, including the National Labor Relations Act. Title VII 
of the 196 i Cavil Rights Act. and the ADHA (Finnic and 
Finnic 1993: McKenna and Cuneo 1995a, 1995b). and laws in 
several states have also addressed the at-will doctrine (Finnic 
and Finnic 1993). Finally, workers compensation issues may 
be connected with dismissals connected with workers' in- 
juries. and deans and chairs should seek appropriate counsel 
(Steadman 1989). 

'Flic actual process of terminating an individual employee 
is shown below (see Finnic and Finnic 1993, which also 
offers several practical suggestions applicable to deans and 
chairs). Overall, the dean or chair should do everything pos- 
sible to ensure that the decision is made, announced, and 
implemented in good faith and on reasonable terms. 

• The dean or chair should form a committee of key per- 
sonnel — including the immediate supervisor, the overall 
superv isor, a representative of the executive* officers of 
the institution, and a human relations officer, all well 
versed in employment law — to review the decision to 
terminate an employee. 

• I'pon teaching consensus in the committee and obtaining 
the appropriate administrative approval, the dean or c hair, 
accompanied by the supervisors, should notify the dis- 
missed employee*. Stall should be assigned to tell co 
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workers about the event as it is happening, usher the 
dismissed employee from the meeting, and handle internal 
and external communications w ith or about the termi- 
nated staff member. 

• Courts generally recognize two valid reasons for a for- 
cause dismissal. Academic administrators should frame 
any termination as (1) unacceptable performance, con- 
duct. or record (manifested in the failure to meet specified 
standards of performance or commission or omission of 
specified acts): or (2) institutional necessity (evidenced by 
the exercise of institutional judgment in good faith by the 
employer). A general statement of the rationale should 
accompany the letter memorializing the termination, deliv- 
ered at the termination meeting. 

• Decisions to terminate an employee should be carefully 
documented. If performance, conduct, or record is the 
reason underlying the dismissal, the written record should 
show specific performance standards, measurement of the 
employee against the standards, demonstrated failure to 
meet the standards, and opportunity and deadlines to meet 
the standards accompanied by written communications 
with the employee. If institutional necessity is the reason, 
the institutional changes that brought about the decision 
should be documented in good faith. Academic administra- 
tors. how ever, should take care not to go beyond needed 
and reasonable ev idence necessary to make a case. 

• Deans and chairs involved in termination actions should 
assume that the decision will be reviewed later in an ad- 
versarial setting. Institutions are likely to prevail in court if 
a reasonable person would regard the action as consistent 
with due diligence, good faith, fair dealing, and institu- 
tional necessity, and within the spirit and letter of the law. 

Mandatory * retirement and early 
retirement incentive packages 

I'nder the 1086 Amendments to the ADF.A. institutions may no 
longer compel the mandatory retirement of employees at a 
certain age (Craver I WO). It is permissible to oiler early retire- 
ment incentive packages, provided they are strictly voluntary 
for employees and do not disfavor employees because of their 
age ((’.raver IWO: l.oren 1W2; Stith and Kohlburn 1W2). Pack- 
ages cannot constitute a diminution of benefits, affect other- 
wise available benefits, nr otherwise dislavoi the older worker 
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(Swan 1992). Incentive plans may incorporate a maximum 
eligible age. but employers usually offer employees who ex- 
ceed the age a one-time window of opportunity' to participate 
(Graver 1990; Loren 1992; Swan 1992). Reserving the incentive 
for those whose retirement serves the economic goals of the 
institution is also peimissible (Loren 1992; Swan 1992). 

In short, early retirement incentive packages must 
conform with the requirements under the ADLA that 
employment-related decisions — hiring, promotion, rewards, 
punishments, working conditions, salary, benefits, termina- 
tion — cannot be based on age or age-based stereotypes 
(Swan 1992). Older employees may challenge policies or 
decisions on the basis of disparate treatment theory (age- 
based criteria) or disparate impact theory (neutral criteria 
that adversely affect a disproportionate number of older 
workers) (Graver 1990). Typically included within disparate 
treatment are attempts by employers to make age a bona 
fide occupational category and thus exempt under the ADHA 
(Graver 1990). The preferred approach is to use reasonable 
factors other than age to differentiate between and among 
workers (C 'raver 1990). 
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STUDENTS IN THE ACADEMIC SETTING 



Courts increasingly decide cases involving students using 
implied contract theories, having generally moved from the 
traditional doctrine of in loco parentis. Institutions are no 
longer necessarily assumed to have a parental-type relation- 
ship with students. Students are viewed as consumers who 
have reasonable expectations of institutions in the areas of 
programs and services. In addition, although the traditional 
deference to academic decision making persists, courts are 
ever more willing to intervene in campus disciplinary actions 
involving both academic matters and disciplinary matters. 
Typically, the key question in both academic and disciplin- 
ary concerns is due process: How much notice and how 
much process is a student entitled to in a given situation? 

Other issues concerning students in the academic setting 
involve admissions, students' records, free expression, and 
negligence. Although courts continue to afford broad discre- 
tion to academic administrators in the area of admissions, 
institutions will be held in violation of the antidiscrimination 
laws and Kqual Protection Clause when they act in a dis- 
criminatory manner, including in the emerging area of dis- 
abilities. Immigration law is also a common issue in admis- 
sions. Deans and chairs must also be aware of legislation 
that governs the confidentiality of students* records as well 
as constitutional provisions that protect the right of students 
to organize and express themselves. Finally, negligence- 
based institutional liability for students is a critical concern 
for academic administrators. 

Contract, Consumerism, and Citizenship 

The relationship between students and institutions has 
changed dramatically over the past three decades, and the 
courts have played a significant role in the evolution (Cooper 
and Lancaster 1995; Kaplin and Lee 1995; Long 1985; Reidhaar 
1985; Walton 1992). Courts traditionally viewed the relation- 
ship between students and institutions as one where institu- 
tions were hugely in control. Although they have sometimes 
intervened in disputes between students and institutions, only 
in recent years k j courts heard such cases in huge numbers 
(IL Cole 199L. Gregory 1991; Jennings 1981: \ordin 1981). 

The law increasingly views students as consumers with expec- 
tations of institutions Idr the acceptable provision of programs 
and performance ol services based on an implied contrac t 
<M. Smith and Lossev 1995). Courts have come to recognize 
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higher education as less of a privilege and more of a necessity 
(Hammond 1978). 

The long-standing doctrine of in loco parentis — in which 
the institution is charged with the rights, duties, and respon- 
sibilities of parents in supervising students — essentially had 
been the relationship between the student and the institu- 
tion until recently (Burling 1991; Jackson 1991: Long 1985). 
Perhaps the genesis of the change was the campus unrest 
that accompanied the protest movements of the 1960s. Not 
only were rights to expression and assembly at issue, but 
questions also arose about the relationship between students 
and institutions (G regory 1991; Jackson 1991; Keidhaar 1985; 
Walton 1992). 

The l .S. Supreme Court’s rejection of in loco parentis in 
/ '■ xou r. Alabama Stale Board of Education ( 1961 ) marked 
the beginning of the movement away from the doctrine (B. 
Cole and Lewis 1993: Kaplin and Lee 1995; Price and Andes 
1990; Keidhaar 1985). Through a combination of social 
change, legislation, and other court decisions in the years 
following Dixon, students came to be viewed more as adults 
(Gregory 1991: Walton 1992). For instance, stales passed legis- 
lation lowering the age of majority, and the Twenty-sixth 
Amendment to the l.S. Constitution allowed citizens between 
the ages of 18 and 21 the right to vole (I lammond 19 T 8). 

The resulting relationship between students and institutions 
with the decline of in loco parentis is contractual in nature 
(Barr 1996; Cherry and Geary 1992; B. Cole 1991; Jackson 
1991; Jennings 1981; Schweitzer 1992; Xirkel and Huge! 1989). 
Students are now considered consumers of higher education, 
as opposed to wards of institutions (Davenport 1985; 1 lam- 
mond I9~8; Nordin 1981; M. Smith and Fossev 1995). In 
essence, when the student registers and pays tuition, he or 
she enters into a contract with the institution. I 'sually, an 
actual signed agreement between the sides detailing all of the 
stipulations is not in effect, so much of the contractual rela- 
tionship is implied ( Davenport 1985; Milam and Marshall 
198"’; Nordin 1981). 

Nevertheless, as with other implied contrac ts, courts have 
embraced the logic' that an agreement exists between the 
sides. Students agree to follow an institution's rules and 
regulations, w hich are slated in the college catalog, student 
handbook, or other w ritten documents outlining academic’ 
programs and institutional policies. If students fail to abide 



by the institution's standards and rules, the institution can 
penalize them, including suspension or dismissal. 

On tlie other hand, in exchange for the student's tuition, 
the institution implicitly assents to provide the academic pro- 
grams and support services students need to reach their edu- 
cational goals (Kaplin and Lee 1993; Nordin 1981; Schweitzer 
1992). If institutions fail to provide the stated — anti thus prom- 
ised — programs and serv ices, the student may request chan- 
ges or sever the relationship with the institution (S. Brown 
and Cannon 1993). Students may take their complaints be- 
fore courts to compel performance of these implied con- 
tracts ( Davenpt )rt 1 983 ). 

Contracts between students and institutions have a long 
tradition in higher education for service functions, such as 
financial aid. housing, and food service. These types of con- 
tractual relationships were traditionally one-sided in favor of 
the institution, protecting the university or college but af- 
fording the student little recourse when disputes arose. W hat 
has changed is that all relationships between students and 
institutions — services provided by the institution as well as 
academic programs- — are now understood within the context 
of contract theory. Contract theory affords students consider- 
able protection through informal and formal processes for 
resolving disputes related to academic programs, including 
access to court in more extreme cases (S. Brown and Can- 
non 1993). Although the traditional judicial deference to 
academic decisions persists, courts are increasingly willing to 
hear cases involving students, and students have brought a 
variety of successful actions against institutions (S. Brown 
and Cannon 1993; Bunting 1 990; Cherry and Geary 1992: 
Davenport 1983; Reidhaar 1983; Schweitzer 1992). 

It is important to remember that contractual protections 
extend to institutions and students alike. In addition, con- 
tract theory is applied in much the same way at public and 
private universities and colleges (Bunting 1990: B. Cole 1 99 i; 
Hammond 19~8; Jennings 1981; Schweitzer 1992). Both 
types of institutions provide educational programs and ser- 
viies in exchange for the payment from students and thus 
are held to the terms of the contract into w hich they enter 
with students ( K. dole 199 I; Hammond 19"8: Milam and 
Marshall 198"; Nordin 1981). 

It is thus imperative that universities and colleges — includ- 
ing deans and chairs — keep their promises. Stipulations in 
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school or department catalogs, handbooks, and brochures can 
be read as implied contracts with students and have the status 
of any other contract. Regular audits of these materials are 
essential to ensure that institutions, schools, and departments 
are actually doing what they say they are doing. Audits 
should also ensure that institutions, schools, and departments 
tally want students to comply with all that is written (Daven- 
port 1985). Standards, representations, and information must 
be clear and consistent, and relied the institution's missions 
and values (Cherry and Geary 1992). In addition, all staff must 
be apprised of their roles in the contractual relationship be- 
tween student and institution. Their promises, both written 
and spoken, can be viewed as part of a contract with students 
(Bunting 1990; Davenport 1985; Zirkel and Hugel 1989). 

All institutions must break promises and alter programs 
and policies under certain circumstances. In general, courts 
have sided with institutions when revisions have been 
deemed reasonable and necessary and students have alleged 
a breach of contract as a result of the changes (Barr 1996: 
Davenport 1985; Kaplin and Lee 1995). Nevertheless, institu- 
tions should attempt to provide alternatives that will cause 
the least amount of hardship for students when they make 
changes. Courts have sometimes found in favor of students 
when programs have lost accreditation or been terminated 
for other reasons (Nordin 1981). Institutions are obligated to 
maintain standards and continue programs. If continuation 
of a program is impossible or impractical, institutions must 
arrange for students to transfer to related programs with the 
least disruption possible. They are also well advised to pro- 
vide as much notice as possible to students. 

In addition, institutions can minimize the likelihood of 
later legal action related to the closing of a program by in- 
serting disclaimers in the documents they produce and dis- 
seminate (Bunting 1990; fanner 19”8). But disclaimers will 
work only when institutions make changes that are essential 
to their educational mission, arrange transfers to alternative 
programs for affected students, and publicize the changes 
well in advance to the extent possible (Cherry and Geary 
1992; Nordin 1981). 

Students not only have contractual rights relative to insti- 
tutions but also have an array of rights and protections un- 
der constitutions and statutes. Although the l\S. Constitution 
does not specifically address education, it has been clear 





since the decision in Dixon that students are citizens and do 
not shed their basic constitutional freedoms when they enter 
the academy (Kaplin and Lee 1995: Mager 19^8: Milam and 
Marshall 198 7 : Price and Andes 1990). Public institutions are 
state entities and are legally bound to follow federal and 
state constitutional provisions. Although private colleges are 
not subject to the dictates of the l\S. Constitution, rights 
paralleling constitutional rights — particularly in the area ot 
due process — have often been incorporated into institutional 
rules and regulations (Harr 1996: Cooper and Lancaster 
1995). In addition, many state and federal statutes apply to 
public and private institutions alike (Harr 1996). 

Courts base been increasingly more willing to suspend 
their traditional deference to decisions in higher education 
when constitutional issues are involved (Walton 1992). Indeed, 
a range of constitutional rights — expression, association, reli- 
gion. equal protection, due process — have been prominent in 
litigation involving college and university students (Kaplin and 
Lee 1995). Courts are increasingly less willing to automatically 
support decisions by institutions made in the "best interests'* 
of the student, particularly when these decisions may have 
interfered with the student's constitutionally protected rights 
(I*. Greenlcaf I9~8; Gregory 1991: Jackson 1991: Long 1985: 
Keidhaar 1985; Walton 1992). Accordingly, as in the context of 
contract theory and educational consumerism, deans and 
chairs are well advised to review school and departmental 
policies and regulations to ensure that they do not abridge 
students' constitutional and other basic rights. 

Misconduct and Discipline 

Courts have traditionally avoided intervention in campus disci- 
plinary matters involving academic issues but have long been 
more willing to hear concerns involving students' behavior 
(Jackson 1991: Long 1985: Mawdsley 1986: Nordin 1981; Ueid- 
haar 1985; Swem 198“M. Courts remain more likely to defer to 
the decisions of academic administrators on purely academic 
matters — admissions, grades, recommendations, program re- 
quirements. degrees — choosing not to substitute their judgment 
for that of the experts, provided no evidence suggests that the 
institution's decisions are arbitrary or capricious (H. Cole 1991; 
B. Cole and Lewis 1995: Xirke! and 1 lugcl 1989). In other 
words, if academic administrators follow their own rules, the 
courts are likely to uphold their academic judgments. 
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Still, courts are more inclined to hear academic issues 
than they once were, particularly when issues of discrimina- 
tion or due process are invoked (K. Cole 199-t; Mawdsley 
1986: Milam and Marshall 198"; Nordin 1981; Price and 
Andes 1990: Swenson 199s ). In addition, contract theory has 
provided students with an alternative way to challenge aca- 
demic decisions in several types of situations (Jennings 
1981 ). For instance, students have successfully argued that: 

• Courses or programs did not meet representations made 
in catalogs ( Jennings 1981; Nordin 1981); 

• Curricula failed to adhere to slated institutional or exter- 
nal standards (Davenport 1985): and 

• They graduated without the knowledge or certification 
necessary for their chosen careers (S. Brown and Cannon 

. 199.9. 

In matters of behavior, courts are more comfortable mak- 
ing determinations of innocence and guilt, which is. after all. 
what they do daily in a multitude of contexts (Finaldi 1995; 

£ 

classified as either ( Mawdsley 1980). Cienerally, institutional 
custom determines whether such misconduct is punished in 
the academic context or within a behavioral framework. 
Because the courts have ordinarily continued to see aca- 
demic dishonesty as a disciplinary issue, universities and 
colleges should probably follow that approach. 

Disciplinary action is usually the* result of an alleged viola- 
tion of some institutional n 'e or regulation. In many cases, 
these rules and regulations are staled in college materials, but 
they are sometimes based in the institution’s unwritten cus- 
toms and traditions. The key principle that courts have ap- 
plied in this area is that students must have access to sources 
of applicable institutional policies ami standards, and these 
sources must be clear and understandable (Kaplin and lee 
1995). The principle* suggests that rules and regulations — even 
when ingrained in the institution’s long-standing customs — 
should be w ritten whenever possible, most likely in catalogs 
and handbooks (B. ('.ole and Lewis 1 99 5 >. 



Kaplin and Lee 1995; Mawdsley 1986; Schweitzer 1992: 
Swenson 1995). In higher education, however, the line be- 
tween when w rongdoing is academic or behavioral is some 
times difficult to locate. Certain types of academic dishon- 
esty- — plagiarism, cheating, misrepresentation — may be 
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Even when rules unci regulations are written, they will 
not survive legal challenge as the basis of a disciplinary 
action when: 

• They are so vague or broad that they can be interpreted 

in many ways (Cherry and Geary 1992): 

• They are contradictory within an institution or unit: 

• They are extraneous to institutional missions: and 

• They are inconsistent with external laws, rules, and regu- 
lations. 

In the latter case. the institution must take special care to 
comply with directixes that come with government grants 
and contracts (Cherry and Geary 1992; Davenport 1985: 
Keidhaar 1985). 

Not only must institutional rules and regulations that apply 
to students be disseminated and clear, but academic adminis- 
trators must also enforce them consistently and fairly. As a 
general rule, courts are particularly attuned to situations in- 
volving the arbitrary or capricious application of institutional 
rules and are inclined to decide for students in such situations 
(Milam and Marshall 198"; Xordin 1981). Similarly, rarely 
enforced rules are inherently suspect w hen they are unveiled 
in a given disciplinary case (Milam and Marshall 198"). In 
short, deans and chairs need to be consistent in applying and 
enforcing institutional or unit rules and regulations. 

Perhaps the greatest area of potential uncertainty and 
difficulty in disciplinary actions is due process. Students draw 
due process rights from institutional rules and regulations at 
public and private universities and colleges, as well as from 
the judicial decisions that serve as legal precedent (k. Cole 
199a). Institutions' failure to adhere to their own rules can 
give rise to contract -based actions by students (Cherry and 
Geary 1992). At public institutions, a set of constitutional due 
process standards and principles apply (Cherry and Geary 
1992: Kaplin and Lee 1995; Schweitzer 1992). The basis of 
constitutional due process requirements is the presence of a 
property interest in something, for example, the threat to 
career opportunities arising from a disciplinary action that 
calls into question the award of certification or a degree (k. 
Cole 199 i; Milam and Marshall 198"). While the decision in 
ttci>cn/s of ibe l Hirci-sity of Michigan r. Hiring ( 1985) under- 
scored judicial deference to academic decisions, it also pro- 
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vided a rationale for the involvement of courts in academic 
matters when a property interest is involved (B. Colo and 
Lewis 1993; Milam and Marshall 198": Schweitzer 1992). 

It is generally clear that students are entitled to some notice 
of the charges against them and some opportunity to present 
their side of the story (B. Colo and Lewis 1993: B. Colo 199-u 
Long 1983). The recurring question in cases involving the dis- 
cipline of students is how much notice and process are due in 
a given situation. In other words, what level of procedure is 
appropriate to adequately protect the rights of the accused 
student and concurrently satisfy a court in the case of legal 
challenge by the student? Although the amount of notice and 
hearing due a student in a disciplinary matter is determined 
case by case, some general principles of due process apply: 

• All relevant information underlying a disciplinary matter 
should lx* made available to the accused student so that he 
or she has an appropriate opportunity to respond to any 
charges and question any facts posed by the institution. 

• Proceedings need not resemble a trial, but they should lx* 
conducted in a manner that allows the accused student 
the opportunity to be heard and to challenge any of the 
information in a hearing. 

• Legal counsel are permitted only in more serious matters, 
such as suspension or dismissal (Mawdsley 1986). When 
present, counsel are limited to serv ing as advisers to stu- 
dents. Counsel cannot question w itnesses or present a 
defense. 

• Courts are inclined to favor an available and meaningful 
appeal process for students in disciplinary matters (Mawds- 
ley 1986). 

In any disciplinary case, academic administrators should 
avoid making false statements that cause harm to the stu- 
dent's reputation and possibly lead to a defamation action 
( Bazluke 1996). Anonymous complaints should be avoided, 
and charges should proceed only when they are subject to 
substantiation and documentation (Bazluke 1996). And no- 
tice of charges should be issued on as limited a basis as 
possible. In academic matters, courts w ill generally recog- 
nize a qualified privilege for statements made in the proper 
context, as with faculty evaluations of students* work in 
<. lass, but no blanket privilege exists. 





Finally, to avoid difficulties with due process, academic 
administrators should do everything possible to ensure that 
students understand academic performance criteria in both 
classrooms and programs. In addition, courts are less likely 
to interfere with academic evaluations when parallel stan- 
dards are applied to all students (B. Cole and Lewis 1993: 
Price and Andes 1990). It is also prudent to notify students 
of academic deficiencies that might lead to suspension or 
dismissal when the difficulties first become apparent. 

Just as they do with other institutional and unit rules and 
regulations, academic administrators should regularly review 
all evaluative standards — grading practices, admission stan- 
dards, certification requirements, degree qualifications — to 
ensure that they conform with contractual and constitutional 
dictates (Tanner l^H: Zirkel and Huge! 1989). Accordingly, 
in the regular review of disciplinary codes, academic admin- 
istrators should: 

• Actively determine the types of misbehavior they intend 
to address: 

• Make explicit the types of offenses that constitute mis- 
conduct; 

• Articulate the procedures applicable to types of .situa- 
tions: and 

• Indicate the types of outcomes that are possible as a re- 
sult of the disciplinary process (F. Cole 199 4; Davenport 
1983; Mawdsley 1986: Saunders 1993). 

Admissions and Access 

Courts continue to afford academic administrators broad 
discretion in setting criteria for and making decisions about 
admissions ( Hunting 1990; Hammond 19""8; Kaplin and Lee 
1993; Tanner 19~\S). As in the employment arena, state and 
federal discrimination statues typically apply to public and 
private institutions, particularly when those institutions re- 
ceive federal funds for certain types of functions (1 lammond 
I9“*8). Public institutions are also subject to the Fqual Pro- 
tection Clause of the I '.S. Constitution. Objective and consis- 
tent decisions about admissions will topically be upheld, 
provided they are not discriminatory. Moreover, courts gener- 
ally favor admissions policies that conform with the institu- 
tion's educational missions and that institutions follow with- 
out making tegular exceptions ( Hunting 1990: B. Cole 1991). 
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I Discrinti nation 

The basic standard in student admissions is the same as in 
employment: Institutions may not unjustifiably discriminate on 
the basis of immutable characteristics. Absent a compelling 
reason, institutions may not base decisions about admissions 
on factors such as race, gender, age. disability, religion, or 
citizenship (B. Cole 1991: Kaplin and Lee 1995). Several fed- 
eral statutes, including the Civil Rights Act of 1964 and the 
Kducational Amendments of 19 T 2, are available for use by 
applicants in combating discrimination in admissions (Moore 
and Jones 1978). The Kqual Protection Clause of the Four- 
teenth Amendment is also available at public institutions. In 
addition, claims based on express or implied contracts apply 
to both public and private institutions (Kaplin and Lee 1995). 

As with other academic decisions, the courts will overturn 
admission decisions only when reasonable and nondiscrimi- 
natory explanations for actions do not exist. Students making 
a constitutional claim about admissions typically argue that 
not only has equal protection been violated, but also that 
problems have arisen with due process. In a due process 
case, the question of whether a property interest is at stake 
becomes paramount. In cases involving admission, students 
may show a liberty interest, but it is difficult to make a case 
that a property interest exists. Thus, due process requirements 
are often of limited use in challenges involving admissions. 

In general, courts allow certain departures from the equal 
protection principle that people should not be treated differ- 
ently because of their membership in a particular group 
when there is a very good reason to do so. In the area of 
admissions, these exceptions include: 

• Affirmative action policies at both public anti private insti- 
tutions; 

• Policies related to religious doctrine at church-related 
institutions; and 

• Private single-sex and single-race universities and colleges 
(Keidhaar 1985). 

Race-based affirmative action programs in admissions are 
an exception to the general principle of equal protection, 
justified by the sufficiently compelling societal interest in rem- 
edying present effects of past discrimination (I loffernan and 
Ba/lukc 1996). Despite recent challenges to the foundation of 
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affirmative action in university and college admissions, the 
decision of the I'.S. Supreme Court in Regents of the i'nirersity 
of California r. Bakke ( 19”S) continues to be binding legal 
precedent. Thus, affirmative action programs in admissions 
remain permissible under the Constitution and antidiscrimina- 
tion statutes, prov ided that two conditions are met. 

The first condition is that the state have a compelling in- 
terest at the basis of the program. The compelling interest is 
usually framed as a way to remedy the present effects of 
past discrimination. If an institution has ever discriminated, 
an affirmative action program is required to overcome any 
present effects, focusing merely on the institution's interest 
in a diverse student body to justify affirmative action is an 
increasingly w eaker proposition. 

The second condition permitting affirmative action in ad- 
missions is that race cannot be the only factor in a decision 
about admission: it can be only one of several factors. At the 
relatively few institutions where several prospective students 
compete for seats in an entering class, several personal quali- 
ties of applicants are considered in making decisions whether 
or not to admit them. Race can be one of those qualities but 
only in the same way that other nonacademic qualities — par- 
ticipation in extracurricular activities, having a parent who is 
an alumnus or alumna of the institution, or the ability to par- 
ticipate in intercollegiate athletics — are considered relev ant in 
the decision, ’rlius, admissions procedures cannot insulate 
minority groups from consideration in the same pool with all 
candidates. In other words, as long as institutions consider 
minority applications along with all other applications — and 
do not set aside places or establish quotas- — affirmative ac- 
tion programs are permissible (Kaplin and Lee 1WS). 

Lite I'.S. Supreme Court declined to hear the appeal of 
the notable decision by the I’.S. Court of Appeals for the 
Fifth Circuit in Hffwood r. State of Texasi 19%) that over- 
turned the ill-conceived affirmative action program at the 
I’niversity of Texas Law .School. The llo/nt'ood decision di- 
rectly questions the precedential value of Bakke but is in 
effect only in the states of Texas. Louisiana, and Mississippi 
(Garfield 1 W(>: lleffernan and Baziuke IWb: L. Ware l ( ) ( >b). 

Similarly, the edict by the t 'niv ersity of California Board of 
Regents to effect ivel\ end affirmative action applies only in 
the I niversity of California system. Still, whether the Hoj> 

U'ood decision and the California Board of Regents’s policy 
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will have a ripple effect across higher education remains an 
open question. Deans and chairs are well advised to remain 
aware of changes in this fluid area of the law. 

In addition, race-based scholarships have been challenged 
under the principle of equal protection. In Poclhcrcsky r. 
Kinrcni ( 1991), the court held that institutions can award 
scholarships on the basis of race, provided there are particu- 
larized findings of the present effects of past discrimination, 
that the scholarship program has a legitimate remedial pur- 
pose, and that it is narrowly tailored to remedy past discrimi- 
nation at the institution itself (Baida 1 99-*; Heffernan and 
Bazluke 1996; L Ware 1996). In other words, race-based 
scholarship programs should be as modest as possible to cor- 
rect clearly demonstrated racial imbalances resulting from past 
discrimination. Once again, it is incumbent upon deans and 
chairs to work with affirmative action offices on their cam- 
puses to ensure compliance with federal nondiscrimination 
requirements and recent court findings in this area (Burner 
and Kigney 1993; Kaplin and Lee 199S-, Kaufman 199a). 

Another exception to the equal protect it mi principle in ad- 
missions is at prit w/e single-sex colleges. These institutions are 
exempt from sex discrimination legislation (Title IX) based on 
the demonstrated utility of unique educational opportunities 
they offer their students (Kaplin and Lee 199S). Single-sex 
public institutions will run afoul of the Constitution, with the 
Citadel and the Virginia Military Institute having failed in their 
attempts to justify male-only admissions policies at public 
military colleges (O'Neill 199"). These public institutions 
could not provide sufficient reasons to discriminate in admis- 
sions based on gender. 

The issue of disability in student admissions is less clear. 
No quota may exist regarding the number of people with 
disabilities admitted; further, criteria that have a dispropor- 
tionate impact on applicants with disabilities are prohibited 
(Kaplin and Lee I99S). W hether people with disabilities are 
qualified for positions in certain programs is often an issue, 
however. A common example is in clinical settings where a 
disability might disqualify a prospective student from per- 
forming the program's requirements. l ; or example, a nursing 
school might reject sight-impaired applicants on the basis of 
their inability to perform clinical tasks required of a practic - 
ing nurse. Similarly, admissions policies based on age need 




to have a rational relationship to a legitimate state purpose 
to conform with constitutional standards. 

Finally, antitrust issues sometime arise in admissions, though 
they are unlikely to occur in a school or a department. The 
decision in GMfarbv . Virginia Slate Bari 19^) held that an- 
titrust laws apply to higher education. Two types of problems 
can arise with antitrust issues. One is a horizontal monopoly, 
in which a group of entities agree to fix the price of a good at 
a certain level. For example, the Ivy League schools and MIT — 
the so-called “overlap group” — encountered difficulties with 
the Justice Department when they attempted to organize their 
recruiting efforts to avoid bidding against each other for stu- 
dents. The other type of monopoly — the vertical monopoly — 
involves a single entity's attempting to corner the market on 
a type of good, Although this type is less likely to occur in 
higher education, policies established by the NCAA (National 
Collegiate Athletic Association) have been challenged based on 
allegations of restraint of trade (Kaplin and Lee IW). 

Disability 

Passage of the ADA in 1990 has challenged universities, col- 
leges, and community colleges to revise institutional policies 
and reshape the physical environment on campus. The ADA 
expands earlier civil rights legislation for people with disabili- 
ties — namely Section S()-t of the Rehabilitation Act of 19^3 — 
and provides a legal mechanism under which aggrieved indi- 
viduals may seek relief (R. Kd wards 199-1; Gehring. Osfield. 
and Wald 199-4; D. Ryan and McCarthy 199-0. The act applies 
to all public and private postsecondary institutions (1L Cole 
and Lewis 1993; Kaufman 199 0. Although the essential rela- 
tionship between institutions and students with disabilities did 
not change with passage of the ADA. the act has both ex- 
panded rights and heightened awareness (Raisfeld 199-0. 

What the ADA has done — and promises to continue to do — is 
to afford access to higher education to an increasing number 
of students with a wide variety of disabilities (Gehring, Os- 
field, and Wald 199 0. 

As in employment, the ADA mandates that institutions 
make reasonable accommodations to ensure access for stu- 
dents with disabilities who are otherwise qualified for edu- 
cational programs. In meeting the legal requirements of the 
ADA. all aspects of an institution — admissions policies, eval- 
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nation procedures, physical settings— must accommodate 
students with disabilities w herever and whenever it is rea- 
sonable to do so (Tucker 1996; \V. White 1993). In short, 
institutions must ensure that policies and regulations do not 
have an unreasonable or unfair impact on students with 
disabilities and that campus programs and activities are ac- 
cessible to the extent reasonably possible (R. Edwards 199-1; 
Kaufman 1994; Milani 1996). Moreover, reasonable accom- 
modations should not add hardship to the lives of students 
with disabilities or draw unwarranted attention to the dis- 
ability (Scott 1994). The goal of accommodations should be 
to mainstream students with disabilities, not segregate them 
in special programs and settings (R. Edwards 1994). 

The definition of “disability" under the ADA is broad. The 
act not only covers disabilities that are readily apparent — am- 
bulation. hearing, and sight, for instance — but also includes 
less apparent disabilities, include learning and psychological 
disabilities that can often be more difficult to define. Learning 
disabilities generally refer to disorders that produce difficul- 
ties for students in listening, reasoning, or speaking, as well 
as in mathematics and reading (Brinckerhoff and McGuire 
199 t; McCusker 1993). A psychological disability is defined 
as a persistent emotional or mental illness or psychological 
or psychiatric disorder that impairs educational, social, or 
vocational functioning (J . Duffy 1994). Courts are continuing 
to refine the definition of "reasonable accommodation" and 
to craft appropriate protections for students with learning 
and psychological disabilities (R. Edwards 199-1; Kaplin and 
Lee 1993). Breakthroughs in understanding developmental 
issues involving students with disabilities promise to further 
encourage the expansion of access and opportunity (Sere- 
brini. Gordon, and Mann 1994: Tucker 1996). 

Perhaps the aspect of the ADA and reasonable accommo- 
dation that has received the most attention on campus and 
elsewhere is the requirement that buildings and other facili- 
ties be* modified to ensure reasonable access. If the cost of 
modification makes the requirement unreasonable, institu- 
tions can seek other solutions to make buildings accessible, 
but any major renovation projects or new construction must 
meet ADA codes and conditions (Kaufman 199 1; Thrasher 
1992). Not all reasonable accommodation for students with 
disabilities requires what is often expensive* physical changes 
in the campus environment. For instance, changes in where 
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events are held to provide more accessible seating may serve 
the need lo accommodate students with disabilities just as 
well as structural changes in the old venue. 

Another aspect of reasonable accommodation for students 
with disabilities is the prov ision of services and tools to al- 
low students with disabilities to better navigate the campus 
and their studies. Technological advances are providing 
tools to aid students with a wide range of disabilities (Harris. 
Horn, and McCarthy 199*4; Kaufman 199*4). Offices to serve 
the needs of students with disabilities generally coordinate 
these efforts on most campuses (J. Brown 199*4). 

Concerns about disabled students' being a drain on insti- 
tutional resources and disruptive to the educational environ- 
ment are typically overstated. While some students with dis- 
abilities may need some accommodation to participate in 
mainstream educational opportunities, the accommodation 
need not be disruptive on campus or in classrooms. I’niver- 
sities. colleges, and community colleges should address 
intentional or malicious disruption of institutional life by 
students with disabilities through established disciplinary 
systems, provided the processes are the same as for all stu- 
dents and the disciplinary action focuses on behaviors, not 
disabilities. Institutions cannot discipline students simply 
because of emotional or physical disorders. Instead, part of 
the philosophy behind the AHA and similar legislation is to 
treat students with disabilities like other students to the ex- 
tent possible <k. Cole 199 i). 

Finally, institutions may require that students verify their 
disability when they request an accommodation, but they 
should take particular care to address the matter confiden- 
tial!} and sensitively (Milani I99(v. W. White 199.M. More- 
over. universities and colleges should establish grievance 
procedures for students w ho allege that appropriate accom- 
modations arc not being made. Such procedures diminish 
the likelihood of subsequent litigation. 

Institutions have established offices and developed policies 
generally to ensure compliance with the ADA. Schools and 
departments should work closely with campus experts on 
such issues in navigating questions about students with dis- 
abilities. Deans and chairs should also consult offices on cam- 
pus that work with students w ith disabilities to rev iew their 
policies and operations and make sure they conform with 
legal mandates and institutional policies (Kotlistein I99 j). Stall 
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development programs should also address issues involving 
students with disabilities CRothstein 199-0. 





Immigration and international students 

Three percent of all students enrolled at institutions of higher 
education in the llnited States are citizens of other countries 
(Chronicle of Higher Education. Almanac 1996). The percent- 
age of international students on campus has increased in 
recent years and promises to continue to expand in the fu- 
ture. A complex series of statutes and regulations enforced 
primarily by the INS and the U.S. Department of State regu- 
late the conditions under which foreign nationals may enter 
the United States and remain in the counity (Kaplin and Lee 
1995). Most, but not all, international students are in the 
United States on a temporary basis to pursue their educa- 
tional goals. These students are within a special INS classifi- 
cation: special INS classifications also apply to the families of 
international students when they accompany the student. In 
addition, certain INS rules cover employment, travel, and 
academic progress. Generally, international students must be 
enrolled full time and be making satisfactory progress toward 
their degree or certificate. They may not work off campus 
unless it is a direct part of their academic program. Most 
international students may work on campus, however. 

foreign nationals seeking enrollment at colleges and uni- 
versities in the United States must secure prior approval 
from an institution that is certified by the INS to receive 
international students. It is the institution that determines 
whether international students meet criteria for admission. 
Inn students must first demonstrate a proficiency in Hnglish 
and adequate financial resources to cover expenses (Levitov 
1992). Once approved, the institution sends INS form 1- 
20 AH to the student, which the student then uses to gain 
release from his or her country of origin and admittance to 
the United Slates and the institution that issued the form, 
latch country has its own set of rules and regulations regard- 
ing study abroad, but form I-20AB is the key device to con- 
nect the prospective international student and eventual en- 
rolling institution. Once the student is enrolled, institutions 
are required to keep the INS informed of his or her aca- 
demic status for as long as form I-20AH is effective. 

Most institutions have an office devoted to international 
students, which typically manages the bulk of the often 




complex documentation involving the relationship between 
the institution and international students. All institutions 
enrolling foreign nationals must name a "designated school 
official" (DSC), who is charged with monitoring foreign 
students' status, is the contact for the INS and other relevant 
government agencies, and is responsible for ensuring that 
students and the institution are complying with the immigra- 
tion laws (Neuberger 1992). The INS has the authority to 
prevent institutions that have failed to comply with the im- 
migration laws and regulations from enrolling international 
students (Levitov 1992). 

Financial aid 

The federal government is the source of much of the finan- 
cial aid that allows students to finance their educations (But- 
ner and Rigncy 1993). Federal support comes with often 
complex requirements and restrictions on who can use 
funds and how they can use them. In addition, the tradition 
of scholarship support from private benefactors has contin- 
ued. Scholarships often have conditions, ranging from a 
student's scholastic achievement to membership by the stu- 
dent or his or her parents in a certain group or organization 
favored by the donor. In contrast, government-supported 
financial aid typically is based on the student's demonstrated 
financial need. Thus, a complex set of rules and regulations 
govern institutions in determining eligibility and making 
awards (Kaplin and Lee 199s). Accordingly, academic ad- 
ministrators are advised to consult with campus financial aid 
officers when such issues arise. 

Constitutional and statutory issues also arise in the area of 
student financial aid. Cavil rights legislation and affirmative 
action policies influence federal and stale financial aid poli- 
cies and procedures, as well as conditions governing many 
private scholarship funds (Ilcffcrnan and Bazlukc 1990). 
Within this context, students challenging the denial of aid or 
its renewal by institutions have increasingly gone to court to 
settle their differences, using these laws as a basis. 

Students' Records 

The family Fducation Rights and Privacy Act of 19" i 
(IT.PPA) (as revised in 1988) — also known as the Bucklev 
Amendment — controls access to students* records (Kaplin 
and Lee 199s). The act has required academic administrators 
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to confront two key questions in the area of students’ rec- 
ords: Wlrat constitutes a record as covered by the act, and 
who can be afforded access to records? The act applies to 
public and private institutions alike and covers both current 
and former students (K. Cole 1994). In addition, the act re- 
quires that each institution designate an official to monitor 
students' records and compliance with FERPA. Moreover, 
state laws on invasion of privacy have some application to 
colleges and universities and may apply in the context of 
students’ records (Kaplin and Lee 199S). 

The intention of the Buckley Amendment is to maintain 
the confidentiality of students’ records, eliminating two types 
of situations: those where students could not review and 
challenge damaging and false information in their files and 
those where anyone interested in viewing a record could 
obtain access to it. “Students have a right to know what 
records exist, the content of these records, and their accu- 
racy. Further, they have the right to control releases of the 
information from these records" (Bracewell 19 7 8. p. M)r 
I'ndcr the act, institutions must provide students access to 
their own educational records, students may question infor- 
mation in their files, and a grievance process is available to 
students who desire to make changes or deletions to their 
records (U. Cole 1991). 

Institutions must also protect the confidentiality of stu- 
dents’ records. Only those administrators, faculty, and staff 
with a clear "need to know” can have access to students’ 
records. And these individuals can have access only to por- 
tions of the records that pertain directly to legitimate educa- 
tional purposes, such as student advising, auditing credits 
taken, or a review of degree requirements. Institutions may 
provide access to outsiders in only a few cases: 



• Accrediting agencies may use certain material in files for 
research or auditing: 

• Parents of students considered dependents under the 
federal tax laws may ha\e access to information in stu- 
dents’ records; and 

• A court has ordered it (Nan To I 19.S9L 



Counselors or other staff may have personal notes on certain 
students that are kept separate from educational records. 
Institutions must ensure that these notes are kept confklen- 




tial and are used only in direct personal relationships with 
the student (F. Cole 1994). 

Given these restrictions, staff should be instructed not to 
release any information about a student — even basic informa- 
tion and even to parents — without assessing the application 
of FP'RPA. Tnlil someone with sufficient background in stu- 
dents* right to know’ and issues of confidentiality has been 
consulted, all school and department personnel should err 
on the side of caution by not releasing any information con- 
tained in any student record to any person who does not 
have a direct, legitimate education-related purpose for ac- 
cessing the record. 

Expression, Organizations, and Publications 

Like other constitutional protections, the First Amendment 
applies only to restrictions by public institutions on pro- 
tected activity by individuals and groups. First Amendment 
rights are not absolute. Public institutions can impose rea- 
sonable regulations on expression and assembly with regard 
to the time, place, and manner of their occurrence (Jackson 
1991). In other words, speech that involves a substantial 
deviation from the normal activity at a particular place at a 
particular time can be regulated (Kaplin and Lee 1995). 

In Chirk v. Community for Creative Son-Violence { 198-0 
and Ward r. Rock Against Racism ( 1989), the Supreme Court 
articulated a three- part lest for upholding regulations relating 
to expression proffered by public institutions. The first part of 
the test is that the regulations can make no reference to the 
content of the expression. An example of an inappropriate 
content-based regulation is to restrict speech to what is a 
“wholesome nature," as was the situation in Sbamloo r. 
Mississippi Stale Board of Trustees ( 1980). There are some 
exceptions to the general principle that content cannot be 
regulated, however. Speech that lacks any real value — ob- 
scenity. lighting words, incitement, private defamation — can 
be regulated on the basis of content (PL Cole 1 99- 1 : Jackson 
1991). Nevertheless, a public institution may not prohibit 
speech simply because persons who hear it may be offended 
by the message. 

In addition, "hate speech" — '.speech or acts that are not 
intended to communicate ideas or information but only to 
humiliate or wound through grossly negative assessments ol 
persons or groups based on a classification protected under 
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the discrimination laws — is not protected, but campus regu- 
lations on hate speech have been difficult to craft narrowly 
enough to prevent prohibiting speech involving the ex- 
change of ideas that is protected under the First Amendment 
(Jackson 1991; Kaplin and Lee 1995; Page and Hunnicutt 
1994; Riley 1993). The principle underlying regulations ad- 
dressing hate speech is that certain types of expression — 
such as threats or intimidation aimed at particular individuals 
or groups — take on the attributes of conduct, as opposed to 
speech, and should not be protected. 

The second part of the test is that the regulations need to 
be narrowly -tailored to sen e a substantial governmental in- 
terest. This requirement responds to the constitutional prin- 
ciples that regulations must be neither overbroad nor vague. 
The overbreadth principle requires that standards be suffi- 
ciently narrowly tailored to avoid sweeping within their cov- 
erage activities that would be constitutionally protected. The 
vagueness standard requires that regulations be sufficiently 
clear so that persons can understand what is required or 
prohibited and conform their conduct accordingly. 

The third part is that any regulation must leave open am- 
ple alternative channels for communication. Prior restraints 
on speech — decisions made by institutions in anticipation of 
an event to prevent it based on fear of disruption — are disfa- 
vored but are not invalid if they are limited to determining 
whether an activity will cause a substantial disruption. A 
substantial disruption, moreover, need not be a fait accompli. 
Reasonable restrictions on time, place, and manner are per- 
missible. 'I'he freedom to protest is not the freedom to dis- 
rupt. Nevertheless, institutions cannot base a restriction on 
protest solely on the fear of protest (Kaplin and Lee 1995). 

Student organizations 

As a general rule, public universities and colleges must rec- 
ognize students' First Amendment right to organize, even if 
the institution disagrees with the purposes of the group 
(Reklhaar 1985). I'nder the decision in / Icaly r. James (\ { P 2). 
however, institutions may restrict the rights of students to 
organize when one of three conditions occurs; 

• When student groups are not willing to adhere to reason- 
able campus rules; 




• W hen the assembly would interrupt classes or substan- 
tially interfere with the opportunity of other students to 
get an education; 

• W hen it would be illegal under federal, state, or local law 
for the group to assemble. 

To satisfy requirements for due process, institutions should 
provide some reasonable opportunity for the student group 
denied status to respond to the denial. In addition, once an 
institution recognizes any student organization, the presump- 
tion is that new organizations formed by students will be 
afforded the same rights ancl privileges as established ones 
(Kaplin and Lee 199S). 

Institutions can also restrict the use of facilities for reli- 
gious activities if they are incompatible with their educational 
mission. The decision in U ufnuirr. X'inccnt (1981) addressed 
an institutional regulation that prohibited the use of facilities 
for religious worship or religious teaching. The l\S. Supreme 
Court rejected the institution's argument based on the Hstab- 
lishment Clause that to allow the religious group on campus 
would cause the school to be promoting religion. Instead, 
the Court adopted a free speech approach, holding that reli- 
gious groups have a right to petition for the use of campus 
facilities but that the institution need not: 

• Provide forums for religious groups not otherwise gener- 
ally available to student groups; 

• Create a forum if one does not exist; and 

• Provide access to facilities that are not part of the forum. 

The W idntar decision prohibits only content -based restric- 
tions on access, not regulation of all forums or all content. 

For example, an institution can prohibit content if evidence 
exists that a religious group will dominate the open forum 
(Kaplin and Lee 199 S). Courts will also draw a line when a 
student organization has illegal activities as its chid purpose. 

The decision of the C.S. Supreme Court in Knscn burner r 
Hector and l f si tors of the ( ‘ niivrsity of Virginia ( 199S) ad- 
dressed a similar set of issues. In Kosenhurger, the institution 
w as held to have violated the First Amendment by failing to 
award funding to a student journal that sened religious 
purposes, again based on the F.siablishment Clause*. The 
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definition that the university applied to religious activities to 
avoid potential problems with the Establishment Clause — 
efforts that ' primarily promote or manifest a particular belief 
in or about a deity or an ultimate reality" — was too broad, 
according to the majority opinion. It would include discus- 
sion of philosophers and poets, for instance. Thus, applying 
the principle in W'idman the Court found that the students 
involved in the case had the right to form a group based on 
virtually any subject they wanted and could use student 
activity fees at a public institution (Morris 1996). 

Students also have a right not to organize in some cases. 
Students have successfully challenged mandatory fees col- 
lected by institutions and allocated to organizations or publi- 
cations that are contrary to their beliefs and views, claiming 
an infringement on their First Amendment rights (Gibbs 
1995: Kramer 1995: Morton 1985- Walsh 199*1). As a general 
rule, mandatory student activity fees are allowed only if the 
group can legitimately claim that it is dedicated to educating 
students on behalf of the university and not to achieving 
political or ideological goals to a degree that outweighs their 
educational value. In other words, when a group becomes a 
vehicle solely for a panic i hi r viewpoint, it is acceptable to 
disallow mandatory activity fees (Kaplin and Lee 1995). 

In short, when public institutions have attempted to sup- 
press certain student organizations, they have routinely been 
unsuccessful when challenged in the courts (Liddell and 
Douvanis 199 1 ). Technically, an institution's interests in 
maintaining the educational environment are balanced with 
students' rights under the first Amendment. Given the para- 
mount importance of First Amendment privileges, however, 
the institution must overcome a huge presumption favoring 
the right of all citizens, including students, to organize and 
assemble. 

Private schools have more latitude in limiting the* estab- 
lishment and recognition of student organizations, but they 
still must exercise care in these issues (Liddell and Douvanis 
199 1 ). In day Rights Codfitinn ufCeorgctoiru l nirersity /.air 
Center r. Ceorgetoini / nirersitr( 198") — one of the lew as- 
sembly cases brought against a private institution — the insti- 
tution attempted to exclude an organization it felt violated 
its religious tenets. The collective result of several separate 
decisions in the matter allowed the university to avoid rec- 
ognizing the' group but required it to provide the organ i/a- 
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tion with facilities, services, and funding afforded to other 
student groups tKaplin and Lee 199s). 

Student publications 

Like student organizations, student publications sometimes 
have a direct link to academic units. Publications of a school 
or department usually are associated with and funded through 
student organizations. Campuswide student publications are 
often supported by a student activity fee or through the stu- 
dent government, f reedom of the press is the most staunchly 
guarded of all first Amendment rights, and student publica- 
tions at public institutions receive full protection under the 
First Amendment. I'nder the decision in Popish r. Hoard of 
Curator of the l airersity of Missouri 1 19~M. First Amendment 
protections persist even when what students write is in poor 
taste or causes a substantial outcry on campus (Kaplin and 
Lee IWS; Keidhaar I98s). 

Courts regularly afford student publications at public insi.ai- 
tions protections parallel to those enjoyed by newspapers in 
general tKaplin and Lee 199s). Thus, the conns will likely 
view unfavorably any attempts by public institutions to control 
or inlUience any student publication, just as attempts by the 
government to limit discussion in a city new spaper would be 
very unlikely to withstand a challenge based on the First 
Amendment. Accordingly, an institution can eliminate or 
change funding to an institution-supported student publication 
onl\ for reasons wholly unrelated to the First Amendment. 
Some noneditorial functions of the newspaper can be regu- 
lated somewhat, however, such as prohibiting discrimination 
in staffing or setting advertising policies (Kaplin and Lee 1 99s). 

Like all publications, student publications are subject to 
laws prohibiting libel and obscenity. Moreover, any advertis- 
ing cannot be false or misleading, and it cannot propose il- 
legal transactions. Thus, institutions are well advised to en- 
courage student publications to work with faculty or staff 
advisers, not for the purposes of control or censorship, but to 
encourage responsible journalism. The bottom line is that 
control or censorship amounting to prior restraints on expres- 
sion is disfavored under the l .S. Constitution (Hazluke I90(o. 

The same First Amendment restrictions do not apply to 
priv ate institutions, but institutional rules and implied con- 
tractual relationships w ith students might give rise to some 
student rights in the area of student publications. Finally . 
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institutional liability for defamation in student publications 
will depend on the degree of control that the institution 
exercises over the publication (Ba/.luke 1996). 

Institutional Liability 

Kven with the essential abandonment of in loco parentis, 
students continue to expect universities and colleges to en- 
sure their safety while enrolled (Burling 1991; Jackson 1991; 
Kaplin and Lee 1995; Long 1985; McLean 198"; Walton 
1992). The expectation is based increasingly on the contrac- 
tual relationship between students and institutions (M. Smith 
and Fossey 1995). Courts have held that institutions have a 
duty to students to reasonably protect them from harm. 
Institutions may be liable for criminal acts committed against 
students on campus, and they may lx* liable for injuries suf- 
fered by students while they are engaged in programs and 
activ ities, on campus and off (McFvoy 1992: M. Smith and 
Fossey 1995; Walton 1992). Although claims involving insti- 
tutional liability commonly occur in the context of student 
activities, schools and departments may have some connec- 
tion to a liability dispute because they sponsor an activity. 

Courts hav e often likened the duty of higher education 
institutions to students in the area of liability to the landlord- 
tenant relationship (Kaplin and Lee 1995: MtTvoy 1992; M. 
Smith and Fossey 1995). Although landlords have a duty to 
protect those whom they invite on their property against risk 
of harm (Burling 1991). courts have steadfastly declined to 
hold institutions liable for the safety of students in all situa- 
tions. applying a standard of reasonableness (Janosik 1991: 
McLean 198": Walton 1992: Young 1978). Courts have predi- 
cated findings of institutional liability on whether institutions 
knew or should have known about the risk of harm to stu- 
dents ( Burling 1991; Kaplin and Lee 1995; McTvoy 1992; 
Walton 1992). The duty owed to students is one of reason- 
able care in inspecting premises to discover possible danger- 
ous physical and criminal conditions, and warning and pro- 
tecting them from foreseeable dangers arising from the use 
ol property (Burling 1991). 

Institutional liability to injured students is often a question 
of the level of involvement between tlx* institution and the 
activity in question, with greater involvement increasing (he 
likelihood ol establishing a duty. In other words, in cases 
where an institution can demonstrate that it had no real in- 




flue nee over the activity or surrounding that caused the harm 
to the student, courts are less likely to find the institution 
negligent. When institutions have a stronger connection — as 
with harm caused hv institutional employees or involving 
campus facilities — it is more likely the courts will find an 
affirmative duty to protect students against harm (Janosik 
1991: Kaplin and Lee 1995). 

Academic administrators should work with risk manage- 
ment staff at their institution to review and minimize possi- 
ble situations that could trigger claims of institutional liability 
(Janosik 1991). Anticipating potentially dangerous situations 
and making the changes possible to alleviate them protects 
students and institutions alike (Bennett 1990: Burling 1991). 





REGULATION AND OVERSIGHT IN THE 
SCHOOL AND THE DEPARTMENT 



Several state and federal regulations influence the administra- 
tion of higher education. Although most deans and chairs 
have little direct contact with certain regulatory statutes — 
federal environmental laws, state sales taxes, or local zoning 
ordinances, for instance — several other regulations have a 
substantial effect on administrative decisions in units. For 
example, decisions about employment and admissions are 
greatly inlluenced by laws on discrimination. Understanding 
other federal legislation — particularly rules and regulations 
addressing intellectual property, open meetings, family and 
medical leave, funded research, and taxation — is equally im- 
portant to the effective operation of academic units. Similarly, 
schools and departments are typically heavily invoked in 
accreditation issues affecting programs or the institution that 
are coordinated by private associations. These associations 
serve a quasi-regulatory function, and it is important that 
deans and chairs know about them and how they function. 

Copyrights, Trademarks, and Patent Law 

The copyright laws, specifically the Copyright Act of lSTb, 
pro\ide the author or originator of certain literary works and 
artistic productions with the exclusive right to reproduce and 
distribute them for a set period of time. Protection extends to 
original work in any tangible medium of expression — such as 
writing, music, drama, choreography, painting, photography, 
and sculpture — but does not extend to facts or concepts by 
themselves, only when they have been collected and orga- 
nized in some meaningful way (Crews 1993: I lemnes. Pyle, 
and McTeague 199-1). Unpublished material has the same 
protection as published material. It is not necessary that ma- 
terial be registered and contain a copyright notice (“C" in a 
circle). Thus, users should assume that all works that could 
be copyrighted are protected under the law (Crews 1993). 

With the decision in Hasic Hooks r. Kinko's ( imphics Corf) 

( 1991 ). the copyright has surfaced as an issue at colleges and 
universities (Crews 1993. 1993; Kasunic 1993). The decision 
brought commercially produced cuursepacks — collections of 
readings taken from various journals and books and assigned 
to students by professors — squarely under the Copyright Act. 
Under the decision in Music Hooks, the producer ol a course- 
pack must obtain prior permission Imm the publisher ol any 
work that is copied and may have to pay royalties unless the 
use meets each of the four standards that dclennine “fair use ' 



The . 1 < (idenm Atbnnnslmlttr tint/ the hue 



120 






(Kasunic 1993). What constitutes fair use is linked to the spe- 
cific facts of each situation and can he summarized in four 
questions (Crews 1995): 

• What is the purpose and character of the use ? Nonprofit 
education uses are preferred over commercial uses. In 
other words, when a profit motive is attached to the pho- 
tocopying, it is likely not fair use and requires permission 
(E. Wagner 1991). In schools and departments at universi- 
ties and colleges, the purpose and character of photo- 
copying is generally educational and not for profit. An 
exception is commercially produced coursepacks, as was 
at issue in Basic Books, w here the court found a profit 
motive by commercial photocopying shops in providing 
the service. 

• What is the nature of the copyrighted works'll is generally 
easier to establish the fair use of a published work than 
an unpublished work. Moreover, copying a factual work 
is more likely to constitute fair use than copying a work 
of fiction, given the presumption in the copyright law- 
favoring the dissemination of ideas (Hemncs, Pyle, and 
M cl Vague 1994: E. Wagner 1991). In Basic Books, the 
defendant met only this pan of the four-part test. 

• Hoic substantial is the amount of the work to he copied in 
relation to the work as a whole? Copyright laws do not set 
a numerical or percentage limit, and courts have inter- 
preted the standard of “substantial amount*' quite differ- 
ently. Even a small portion of a work may be deemed 
substantial, however, if it constitutes a central or critical 
part of the ideas of the original work (Ilemnes, Pyle, and 
McTeague 199 1 ; Kasunic 1993: E. Wagner 1991). Basic 
Books suggests that even a university-run photocopying 
operation engaged in the production of coursepacks 
would likely not fall w ithin fair use in most cases — partic- 
ularly on the substantial amount standard — and would 
have to get express permission to photocopy each article 
or chapter used in the coursepack (Ilemnes, Pyle, and 
McTeague 199 i ; P. Wagner 1991). 

• What effect trill the use bate on the potential market ralue 
of the work? In / larper and Row Publishers r. A attou 
Bn/etprises ( 19S5). the I'.S. Supreme Court deemed mar- 
ket impac t the* most important factor in an analysis of fair 
use t Kasunic 1993). The Court limited lair use to copying 





that docs not materially impair the marketability of the 
work being copied (Hemnes, Pyle, and McTeaguc 199*4; 

E. Wagner 1991). A professor who distributes a significant 
quantity of copyrighted material in class — which, taken as 
a whole, might constitute an anthology — should therefore 
obtain copyright permission for each work. 

The four factors are somewhat difficult to apply because they 
are interdependent (Hemnes, Pyle, and McTeague 1994). For 
instance, “market value" is related to “substantial portion" be- 
cause more substantial copying is more likely to have an ad- 
verse economic effect on the copyright holder. Nevertheless, 
even under the ruling in Basic Hooks, including short quota- 
tions from published works in a scholarly study or placing a 
few copies of an article on reserve for all students in a class to 
share is likely to be considered fair use (Crews 1993. 1993). 

The showing of copyrighted videotapes may also be an 
issue for school or departmental administrators. The activity is 
permissible under the copyright laws when done within the 
context of teaching in a classroom at a nonprofit educational 
institution and the copy of the videotape itself is lawfully 
made (Hemnes. Pyle, and McTeague 199-0. In addition, com- 
puter software and standardized tests are also protected under 
the copyright laws and usually require that institutions follow 
conditions set out in accompanying site licenses (Crews 1993; 
Lutzker and Pure P 93-94). Although backup copies and 
some modification of software are permissible, permission is 
usually required for institutions to network software (Hemnes. 
Pyle, and McTeague 1994). 

Copyright permission is available for many works through 
a general bureau established by publishers, the Copyright 
Clearance Center, or may be obtained through individual pub- 
lishers. It is important to obtain the needed permission, and 
most commercial photocopying businesses or campus photo- 
copying serv ices will obtain the appropriate permissions for 
work requested to be copied. Plaintiffs in copyright infringe- 
ment actions are entitled to actual damages and lost profits 
(which are usually minimal in an academic setting) or statu- 
tory damages of up to $20,000 set by the court. Intentional 
infringement is punishable by statutory damages of up to 
S 100.000 (Crews 1993; Hemnes, Pyle, and McTeague* 199 1 ; 
Kasumc 1993; H. Wagner 1991). Finally, any Eleventh Amend- 
ment immunity that state institutions might once have had lor 
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infringement lawsuits was eliminated by statute in 1990 (Bur- 
goyne 1992). 

A patent is different from a copyright. It is the grant from 
the l ‘.S. Patent and Trademark Office for a period of years 
that allows the patent holder, in exchange for the full disclo- 
sure of the patented invention, to exclude others from mak- 
ing. using, or selling the invention or requires them to obtain 
a license to do so (Lutzker and luire 1993-9-t: Patel 199S; 

Stopp and Stopp 1992). Something can be patented if it em- 
bodies some new idea or principle not before known and 
patented. The subject of a patent must be an actual discovery, 
as distinguishable from mere mechanical skill or knowledge. 

Determining who owns the patent is an issue that often 
aiises at colleges and universities. Generally, in sponsored re- 
search. the question is determined by the funding agreement. 

11 not, ownership is a personal property issue and is governed 
by state law. Finally, institutions commonly trademark certain 
symbols- -often institutional names or athletic logos but po- 
tentially any word. name, or symbol — creating a property 
right on its use. In its essence, a trademark expressly distin- 
guishes a product, broadly defined, from those produced br- 
others ( Lutzker and Pure 1 993-9- 1). 

Openness and Disclosure 

Openness and disclosure in the operation of public institu- 
tions is encouraged through open meetings and records 
laws (also called "sunshine laws”) in all SO states. Legislation 
governing open meetings provides the right of the public to 
attend meetings but not necessarily to partic ipate in them 
(Cleveland 198“' Nearly all public institutions fall within the 
criteria commonly applied by open meeting acts, typically 
receiving or spending public mnnev or performing a public 
function. Open meetings laws raise several questions for 
universities colleges, and community colleges that must 
comply with them. Such questions are resolved differently in 
each state* bec ause of diflerences in statutory language and 
intent, as with the* question of what part of a public meet- 
ing — all discussion, some discussion, or only voting — must 
ho lick I in the open u. lowland 198S, 19X~V 

Internal staff meetings — the* type of meeting generally ap- 
plicable to cleans and chairs — ate usually not covered undei 
open meetings legislation, and faculty meetings are gonerallv 
held to be analogous to stall meetings (Cleveland I9.X5. 19S~). 




Chance, informal, or social gatherings are generally not sub- 
ject to the law, unless they are held in anticipation of or in 
conjunction with a typically covered meeting (like a board of 
trustees meeting) (Cleveland 1985, 1987). Finally, certain dis- 
advantages often accompany the positives of openness and 
disclosure at public institutions, specifically a general unwill- 
ingness to conduct sensitive matters in public, such as search 
processes and hiring decisions (Cleveland 1987). 

Other state legislation that focuses on openness and disclo- 
sure, such as conflict-of-interest statutes and requirements that 
contracts be the subject of competitive bidding, are likely of 
little concern to school or department administrators. Some 
federal legislation has similar aims, as with the requirement 
that institutions regularly disclose campus crime statistics. 
Federal and state whistle-blower acts also encourage open- 
ness and disclosure by protecting certain employees from 
retaliation by employers for exposing wrongdoing (Burling 
and Matthews 1992). 

Federal legislation requiring a drug-free workplace may 
also reach departments and schools, particularly at universi- 
ties. The statute requires applicants for federal funds to cer- 
tify. as a precondition for the award of contracts or grants, 
that they will undertake certain steps to prevent illegal drug 
use in the workplace by employees who are directly en- 
gaged in the federally sponsored work (L White 1989). 

Finally, occupational safety and health regulations may 
involve schools and departments. The federal Occupational 
Safety and Health Administration is authorized to investi- 
gate — with no advance warning — suspected safety hazards 
and violations of its regulations for all workplace facilities 
involved in interstate commerce — which includes practically 
all colleges and univ ersities. 

Family and Medical Leave 

The family and Medical Leave Act of 1993 requires covered 
institutions to provide eligible employees up to 12 weeks of 
unpaid leave during any 12-month period for: 

• The birth and first-year care of a child; 

• The adoption or foster placement of a child in the home 

of the employee; 

• The care of a spouse, child, or parent with a serious 

health condition; and 
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• The serious health condition of the employee (Flygare 
1995). 

Covered institutions are those with more than 50 employees, 
and eligible employees must have worked at the institution 
for at least 12 months and for 1,250 hours during the previ- 
ous year (or about 25 hours per week on average) (Flygare 
1995). Employees must give 30 days advance notice before 
taking the leave, if the need for the leave is foreseeable. With 
some exceptions, employees are entitled to return to the 
same or an equivalent position at the end of the leave, and 
to have all benefits unconditionally reinstated. Institutions are 
required to maintain any preexisting health insurance during 
the leave, provided the employee pays his or her share of 
the premiums (Flygare 1995). 

Research and Teaching 

Legal issues involving research and teaching are common in 
higher education. One such issue is the ownership of re- 
search data. As a general rule, the ownership of original re- 
search data, in whatever form it may be expressed, resides 
with the institution employing the researcher. The logic un- 
derlying the rule is that "works-for-hire" — work completed 
during working hours — should belong to the employer ( I'isli- 
bein 1991; Lul/.ker and Eure 1993-9*4). The regulations gov- 
erning federally supported research usually permit institutions 
to retain legal title to the data produced. In other words, insti- 
tutions can patent, copyright, and license the data produced 
in the context of research funded by the federal government, 
as well as control its dissemination and use (Fishbcin 1991 ). 
Whether graduate student research assistants have ownership 
of research data is a more open question, as the employer- 
employee relationship is often less clear (Patel 1995). 

Traditionally, institutions permit researchers in their em- 
ploy to copyright for themselves scholarly articles based on 
their research data, but I he* ownership of the actual data re- 
mains with the institution. If a researcher is to claim owner- 
ship of research data, he or she must claim that the work 
w as done outside the course of employment. In doing so, 
however, ihe researcher relinquishes any right to call upon 
the institution for indemnification or legal defense should the 
research activities prompt investigation by the government or 
private litigation (Fishbein 1991 ). Further, in the area of 





patents, most universities have established some sort of 
revenue-sharing scheme between faculty investigators and 
the institution (Stopp and Stopp 1992). These agreements, as 
well as issues of the ownership of research, generally prompt 
universities to require regular reporting of research activity to 
the institution (Fishbcin 1991; Stopp and Stopp 1992). 

A related legal issue is whether outsiders can force access 
to data compiled in the course of academic inquiry, particu- 
larly in situations where the collection or analysis of the data 
is incomplete. Law s and regulations permit the government 
acc ess to any data generated in the course of government- 
sponsored research (Fishbcin 1991). Similarly, the employ- 
ment relationship that typically provides the institution with 
ownership of data usually also includes the right to examine 
any data, regardless of the source of funding (Fishbcin 1991 ). 
Indeed, the first step in any allegation of scientific misconduc t 
is for the institution to lake possession ol relevant research 
materials to avoid any actual or perceived tampering with the 
data in anticipation of the investigation (Fishbcin 1991). 

In dec iding whether to allow outsiders — particularly those 
in the midst of litigation — access to research data, courts 
have applied a “balance test" that considers: 

• Probable probative value of the data: 

• Need for the data demonstrated by the party seeking it: 

• Risk of harm to the* research project from premature dis- 
closure; 

• Availability of the information elsewhere: and 

• The potential for insupportable burden to the* researcher 
(Fishbcin 1 9 C > 1 ). 

The* premature disclosure of research data could have several 
detrimental consequences, including disrupting the* scientific 
peer review process, c ’(unpromising intellectual property inter- 
ests. jeopardizing collaboration in research between institu- 
tions and industry, and chilling the* ability of scientists to pur- 
sue research ideas freely (Lewis and Vinclcr 199 i). Federal 
legislation does not protect the interest of researchers in pre- 
venting access to research data, but several states have* cn 
acted specific legislative exemptions that protect research doc- 
uments at public institutions ( Lew is and Yincler 199a). Often 
these protections are part ol state public records acts or are 
contained in the statutes governing public university functions. 
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Research 
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A related set of issues in research revolves around the 
need to retain confidentiality in reporting data. A researcher 
could be confronted with the dilemma of refusing a conn 
order to reveal the identity of a research subject promised 
anonymity (l)ouvanis and Brown 1993). Such cases usually 
turn on contract theory, with the promise of confidentiality as 
an offer, the giving of the information as the acceptance, and 
the volunteering to provide the information as the considera- 
tion. The possible consequence of refusing to reveal confi- 
dences is being held in contempt of court. If the researcher 
complies with the court order, he or she is exposed to possi- 
ble litigation brought by the person whose confidences are 
exposed. 'Hie researcher also faces potential ethical sanctions 
within the professional community. 'The only federal legisla- 
tive protection for researchers against being forced to reveal 
the identities of anonymous subjects — except in compelling 
public interest cases — is in the areas of drug and mental 
health research (Douvanis and Brown 1993). A few slates 
have similar protections. 

Another regulated area in research is the* rules — federal 
regulations as well as internal rules at most institutions — 
protecting animal rights and human subjects in research. Care 
and use committees are required by federal contracts for re- 
search involving animals, and prior informed consent is nec- 
essary from human subjects of federally funded research. 

Cases of scientific misconduct also arise in the context of 
research. The primary federal agencies charged with defin- 
ing. investigating, and prosecuting allegations of scientific 
misconduct invok ing federal grants are the National Science 
Foundation (NSF) and die Office of Research Integrity of the 
National Institutes of Health. The NSF defines misconduct as 
fabrication, falsification, plagiarism, or retaliation against 
another who provides information about suspected miscon- 
duct (Parrish 199S). Institutions have the primary responsi- 
bility for investigating allegations of scientific misconduct. 
Possible penalties for misconduct include debarment from 
receiving federal funds fora period of lime (Parrish IWS). 
The procedures for investigating and deciding cases of sci- 
entific misconduct are complicated, and academic adminis- 
trators are well advised to seek the counsel of on-campus or 
other experts in the field. 

In the area of leaching, stale statutes and regulations di- 
rected at ensuring proficiency in spoken Fnglish among 




classroom instructors may become an issue of concern to 
cleans and chairs. Statutes and regulations vary by state, 
some covering only teaching assistants and others covering 
all instructors. In general, the laws require institutions to 
ascertain proficiency in English by some diagnostic instru- 
ment. with the institution required to remediate or correct 
any unsatisfactory behavior (Olivas and Keyes 1996). The 
inherent difficulties in legislating proficiency in a language 
pose real problems on campuses (Olivas and Keyes 1996). 
Some who would fall within the definition of “proficiency" 
under some laws, for example, might still be very difficult to 
understand because of thick accents or soft voices. In addi- 
tion. such legislation may be discriminatory on the basis of 
race or national origin, under either disparate treatment or 
disparate impact theory (Olivas and Keyes 1996). When 
language screening is done with new teachers, it would be 
prudent to do it with all new teachers, not simply on the 
basis of an accent, immigration status, or ethnicity (Olivas 
and Keyes 1996). 

Taxation and Fundraising 

Higher education institutions are typically exempt from fed- 
eral and state taxes. The traditional justification for the ex- 
emption is based on the benefits that education provides for 
communities: the exemption is quid pro quo for the service 
higher education provides to society. In other words, the tax 
exemption is essentially a payment by the people of the state 
for the social good that the institution brings them, institu- 
tions must still pay social security taxes (except for students 
and visa holders) and unemployment compensation taxes, 
however. In addition, scholarships and fellowships are taxed, 
with the portion used for books and tuition exempt. Student 
housing and compensation for teaching are also not exempt. 

Another issue involving taxation — one less likely to reach 
the academic unit — is the status of auxiliary seivices. such as 
student housing or campus bookstores. The general rule, 
articulated hi iv Atlantic (.'oast Conference ( 1993). is that an 
auxiliary service is exempt from local taxation if: 

• The property at issue is owned by an educational institution; 

• The owner is a nonprofit entity: 

• The property is used for activities incident to the opera- 
tion of an educational institution; and 
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• The property is used only for educational purposes 

(Kaplin and Lee 1995). 

Campus housing used by presidents has been held to be tax 
exempt, because it is often used for university-related enter- 
taining. The same cannot likely be said of housing for other 
university employees, such as provosts, business vice presi- 
dents, or presidents emeriti, however. Student housing is usu- 
ally exempt, but courts are mixed on whether fraternities and 
sororities are exempt, depending upon whether they define 
Cheek houses as educational or social (Kaplin and Lee 1995). 

Finally, schools and departments are often the recipients 
of grants and gifts from outside donors, which take two basic 
forms: outright gifts of cash, securities, real property, or tan- 
gible personal property; and planned gifts contained in w ills, 
various types of trusts, annuities, or life insurance. Academic 
administrators need to be aware of the difficulties and limits 
sometimes attendant to the institution's accepting outside 
grants and gifts. For example, a potentially problematic gift is 
an endowment for a scholarship restricted to a particular 
group of students (say. for white males only), with legal and 
political complications in the context of constitutional law 
and the antidiscrimination statutes likely. Another example of 
a possible problem is the donation of real property with an 
undisclosed but later discovered environmental problem, as 
environmental laws hold the current owner responsible for 
problems with toxic or hazardous waste (F. Smith 1995). 

Institutions should be especially watchful when accepting 
outside gifts that are likely to offend limitations imposed by 
local, slate, or federal law, or run counter to limitations im- 
posed In the founding, controlling, or operational docu- 
ments of the institution, such as its charier or bylaws (F. 
Smith 199.5). Moreover, institutions should develop provi- 
sions that limit gilts or grants that would: 



Ik* too restrictive in purpose or that fail to conform with 
the institution's academic purposes and priorities; 

Impinge upon the* institution's right to accept other gilts 
or grants; 

Adversely ailed the academic Irccdom ol (acuity or the 
rights of students, and 

Subject the institution to adverse publiciiv <1. Smith 1995) 




Deans and chairs should work with institutional develop- 
ment staff in navigating such issues. 

Accreditation 

Most deans and chairs are involved in an accreditation pro- 
cess during their time on the job. Accreditation is typically 
through private associations that act as quasi-regulators of 
higher education. An institution can seek two types of ac- 
creditation. Program accreditation is granted after evaluating 
particular schools or departments within an institution and is 
often conducted by or in association with professional asso- 
ciations. such as the American Bar Association in law. Insti- 
tutional accreditation applies to the entire institution and is 
conducted by one of six regional accrediting agencies, such 
as the Middle States Association of Colleges and Schools 
(Prairie and Chamberlain 199-1). 

The essential purposes of accreditation are to ensure and 
improve the quality of programs. These ends typically are 
accomplished through a two-step process. The program or 
institution seeking initial accreditation or reaffirmation of 
existing accreditation prepares a comprehensive self-study, 
which is reviewed by a team of outside administrators and 
educators who visit the campus. The evaluation team then 
submits a report and recommendations to the governing 
board of the accrediting association, which then makes the 
final decision to grant, reaffirm, or deny accreditation, 'file 
program or institution usually has the right to appeal any 
adverse decision (Prairie and Chamberlain 1994). 

Problems occur when associations deny accreditation. 

The traditional judicial deference to decisions in higher edu- 
cation applies in the context of accreditation. One approach 
has been to challenge negative assessments under antitrust 
law. but these attempts have commonly failed. Antitrust law 
is sometimes found to apply to accrediting agencies, but it is 
rare that a violation is found. Similarly, the courts rarely find 
that constitutional standards, particularly due process, apply 
to accrediting agencies. Agencies are not typically held to be 
state actors, and thus the decision of the agency is deemed 
not to he that of the state hut of a private entity to which 
constitutional provisions do not apply (Pclcsh 1995). 

What gives the argument of state action any chance of 
succeeding is that the federal government sometimes relies 
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upon the decisions of accrediting agencies to identify institu- 
tions that are eligible for participation in federal programs 
(Prairie and Chamberlain 199*0. In Parsons College r. Xortb 
Central Assn, of Colleges and Secondary Schools ( 196") and 
Marlboro Coip . r. Assn, of Independent Colleges and Schools 
( 19""), accrediting agencies were not found to be state ac- 
tors, but in Marjorie Webster Junior College r. Middle States 
Assn, of Colleges and Secondary Schools { 1969). the accredit- 
ing agency was held to be a quasi-govern mental actor. State 
action alone does not reverse a negative decision about 
accreditation; it only gives the institution the right to argue 
that a constitutionally prohibited deprivation of liberty or 
property occurred as a result of inadequate notice and hear- 
ing provided by the accrediting body. The institution still 
must piove the alleged deprivation of rights. Finally, 
defamation can sometimes be an issue in the context of 
accreditation, but courts will likely not apply standards so 
strictly that the fear of a successful defamation action will 
discourage the candid criticism necessary to the success of 
any accrediting process (Kuplin and Lee 199s). 

What does apply to accrediting agencies is the common 
law (Kaplin and Lee 1995). Accrediting agencies must act 
fairly and follow their own rules. According to tlu* decision 
in Poisons College, fairness generally involves some amount 
of procedural due process, however rudimentary. The court 
in Marjorie IVc/vc/cHield that following rules involves rea- 

■y 

~~ ~ • Freedom from bias or conflict ol interest: 

• Notice of c harges: 

• The* opportunity to be heard: 

• Sufficiently defined standards of acc reditation: 

• Uepresentalion by counsel: 

• The right to cross-examine witnesses; and 

• The right to appeal (Prairie and Chamberlain 199 0 . 

— oOo — 

I lu* intersection^ between the* law and the* administration ol 
academic programs and services in higher education are 



sonableness, evenhandedness. and consistency with public- 
policy. Appropriate* measures to ensure procedural due* 
process in accreditation, in addition to compliance with 
published procedures, should include: 






numerous and significant. Fortunately, a vast research litera- 
ture is available related to the legal issues that arise when 
school cleans and department chairs perform their many 
duties. With an understanding of the sources of the law. the 
roles of counsel, and the judicial process — as well as the 
foundations and applications of legal doctrine in higher 
education in the areas of employment, student affairs, and 
external regulation — academic administrators can succ ess- 
fully navigate legal issues in the school or department. 
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"safe harbor” for affirmative action employment decisions virtually 
impossible. 39 
scientific misconduct. 118 
Section 504 expands protection. 3 t 
Section 1981 claims. 33 — 3 -* 
sell dealing. 23 
sex-based harassment 

circumstances of. 6(> 
defined under Title VII, 66 
formal procedures addressing, 68 
inappropriate attention regarding students. "0 
indirect forms of. "1 

internal sanctions or remedies resulting Irom. "l-"2 
must be severe and pervasive. "0 

need for institutions to establish cornicle policies on. (>“ 
prevention of. " I 
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relevant issues regarding an investigation of. 68 
repeated requests for dates as. 70 
several forms of, 69-70 

sexual orientation not recognized in federal law as a class 
protected from discrimination, S3 
Sham loo v. Mississippi State Board of Trustees ( 1980). 103 
single-sex public institutions. 96 

Skinner r. Railway Labor Executives Association ( 1989), S" 7 
slander. 73 
sources of 

individual rights available to students and employees at 
private institutions. 13-N 
of information on higher education law. 2-3 
Southeastern Community College v. Davis ( 1979), 35 
standard for dismissing employees for alleged misconduct. ”2. 
"standing" concept. 19 

state action in private education, determination of. 13 

state in education, factors leading to greater involvement. 1 1-12 

statute of limitation as barrier to access. 19 

strict scrutiny standard in affirmative action eases. -tO 

student organizations. lOi-0 

student publications, 107 

student records. 101-3 

conditions under which can provide access, 102 
rest net k >n ( >f a ccess t< >, 1 02-3 
student religious groups, limitations on rights of. 105 
student rights 

not only contractual relative to institutions but under 
constitutions and statues. 88 
to organize, conditions under which institutions may 
restrict. KH-5 
students as consumers, 83 
"sunshine laws." .See open meetings laws. 

Sweezy r Sew Hampshire ( 195"’). 9. 61-62 
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taxation and fundraising. 1 19-21 
teaching freedom Uehrfreiheit K 60 

basis of academic freedom. 60 

I'.S. Supreme Court has never spoken categorically on, 62 
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academic qualifications for, 43 

conditions under which discrimination as reason for rejecting 
will not be successful. 45— *6 
courts exceedingly reluctant to upset administrative 
evaluations for, 44-45 
factors that shape decisions on, 42—43 
nontenured employees have no legitimate expectation of. 4“ T 
only two circumstances for dismissing tenured faculty. 

7 * 4-75 

situations that can precipitate lawsuits regarding, 4tt— 19 
up-or-oui proposition. 43 
terminating an individual employee. 82-83 
test for affirmative action 
four factors. *40—4 1 

three principal models for provision of legal services in higher 
education, l-t 

three-stage analysis to determine of faculty activities and interests 
protection, 63 

Title Vll of the 1964 Civil Rights Act. 82 
claims, 32-33 
Title IX claims. 33 

tolling as mechanism to delay statute of limitation's running, 19 

tort of battery, hugging as. “1 

tons 

involve duties that are not contractual in nature, 6 
theories that challenge the traditional at-will rule. 81-82 
trademark. ! la 

traditional legislative and judicial deference to academic decision 
making. 5 

trial by jury, right to. 38 

two-part {process for determining whether termination proceedings 
should be brought against a tenured faculty member. “’~-* 7 8 

U 

undocumented aliens. 59 
l 'nitccl Mim* \ X'orkei’s r. (iihhs ( 1966). 18 

I'nited States constitution not applicable to private institutions. 13 
I'niversiiy of California Board of Regents’ edict to end affirmative 
action applies only in I'niversiiy of California system. 95 
Ifritv/'sity of Pennsylvania r. /:/:<)( 7( 1990). •*(>— 1~ 

I 'niversiiy of Texas law school overturning affirmative action 
program. 95 

unpaid leave requirement. 1 15- 1 ha 





updates on legal issues of note to academic administrators. 3 
urinalysis as a significant intrusion into a fundamentally private 
domain. 30 

V 

vagueness and overbreadth, ~ 

verbal harassment as sexual harassment. 69 

vicarious liability. 3-t 

videotape showing may also be copyright issue. 1 13 
Virginia Military Institute. 96 

voluntary efforts to address a manifest racial imbalance, il 

W 

Wagner Ad. 30 

Ward r. Rock Against Racism ( 1989). 103 
U chcrc. Kaiser Aluminum (a>. ( 19"9). il 
W'uhnarr. Vincent ( 1981 ). 103 
WhrUhridc \hUsatragen Co/p. r. Unor /son ( 19801. IS 
wrongful dismissal actions, precautions to minimize. 8o 
W ‘want t\ Jackson Hoard of Utlucai ion ( 1980). 39 
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